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|. TEKYIIIU KOHTPOJIb

1. Onpoc//Iuckyccusi Mo TeopeTHYeCKUM BOIPOcaM

Onpoc /nuckyccus no teme: [IpaBoBoe nosoxkeHue HaceJeHus M0 «3aKoHAM XaMMypanmn»
IIpenonaBare/ib: HAYHEM C OTIPEICTICHUS — YTO TAKOE CIIPABOBOM CTATyC YEIIOBEKa»?

OtBert: [Ipasosoii cmamyc uenogeka — CUCTEMA MPU3HAHHBIX U TAPaHTUPYEMBIX TOCYIapCTBOM B
3aKOHONIATEIIHFHOM TIOPSIIKE TIPaB, CBOOO M 00SI3aHHOCTEMH, a TAaKXKe 3aKOHHBIX HHTEPECOB YeIOBEKa
KakK CyObeKTa IpaBa.

IIpenogaBareJib: 4TO TaKOE «IIpaBa U CBOOOIBI»?

OtBer: [lpasa u c60600b1 — cOLMAIbHBIE BO3MOXKHOCTU TIpaJaHWHA, MpPU3HAHHBIE U
o0ecrneueHHbIE TOCYIaPCTBOM.

IIpenonaBaresib: onpeneneHue «oos3aHHOCTEN»?

OtBer: Ob6s3anHOCMU — COIMANIBHBIE BO3MOYKHOCTH, BBIPKAIOIINE MPHUTI3aHHUS TOCYIapCTBa K
IpakJJaHUHY, €ro MOBEICHHIO.

IIpenogaBarenb. Takum o00pa3oM, npagosoii cmamyc — 3TO HOPUAMYECKH 3aKPEIJICHHOE
MOJIO)KEHUE JIMYHOCTU B OOILECTBE, COBOKYIHOCTH €€ mpaB M o0si3aHHOCTeH. B ocHOBe npasosoco
cmamyca AeKAT (HAKTUIECKUN COIMATIBHBIN CTaTyc, T.€. PeaJbHOe MOJIOKEHHUE YEIIOBeKa B TAHHON
crcTeMe 0OLIECTBEHHBIX OTHOIIeHUH. [IpaBo 3aKkpenisieT 3To MOoI0KEHHE.

Ha npeBnem BocToke 3akpenisiioch cocj10BHOE HEPABEHCTBO.

IIpenogaBareJib: KTO jKeJaeT JaTh ONPEAEIIEHUE «COCIOBUS»?

OtBer: Cocnosue — coLMaNbHO-TIPaBOBast Tpymna Jo0ypXKya3HbIX oOIiecTB, oOnagaromas
3aKpEeIUICHHBIMU OOBIYaeM W/WJIM 3aKOHOM IpaBaMU M O0S3aHHOCTSIMH, KOTOPBIE MEPEeIaroTcs IO
HACJIE/ICTBY.

IIpenogaBarean: Takum 00pa3zoM, cocnosus — 3TO Npagosvie KAaTErOpPUU HACENIEHHUs, KOTOphIE
OTIIMYAIOTCSL NPABOGLIM CMAMYCOM, U TPUHAIIIEKHOCTh MO COCIIOBUIO MEPETACTCS MO HACIIEICTBY.



Pa3 cocnoBHBI cTaryc 3akperuisiercs TpaBOM, TO COCNO8Us HAXONAT OTpPaKEeHUsS B
3aKOHOATENbhCTRBE.

IIpenogaBareib: M0 KAaKUM IIPU3HAKAM PA3TUYAIUCH COCTIOBHS B paOOBIaIeTFIECKOM 00IIecTBe?
OtBer: CocnoBus OTIMYAKOTCS TO ABYM mnpu3Hakam: 1) Hammuwe w orcyrctBue cmamyca
(cocTostHUST) €80000b1; 2) HATMYKE WU OTCYTCTBUE cmamyca (COCTOSIHUS) epadicOaHCmeaa.
IIpenonaBaresanb: Ha kakue Kareropuu ACIHIOCH HACEIICHUE 0 HAIMYHIO WIH OMCYMCMEUIo
cmamyca c80600b1?

OtBer: Ilo cmamycy c60600b1 MoaN NEeTWINCh Ha 1BE Kareropuu: 1) cBoOomuble (0Oiamaromme
cmamycom ¢c800600vl) W 2) HecBOOOAHBIE, T.. pabbl (He oONamarIIue CTaTycoM CBOOOJBI).
CBOOOIHBIN YENIOBEK C TOYKH 3pPCHUs MpaBa — cyovekm npasa. Cydvekm npasa — (uzuueckoe WIu
ropuouyeckoe 1uyo, odagaroIee Mo npaBy CroCOOHOCTBIO UMETh M OCYIIECTBIISATh CyObEKTUBHBIC
npaBa U IpuIrnuecKue oos3anHocTy. IOpuanueckum TepMHUHOM JIMIO (J1aT. PErsona) obo3xHavaercs
TOT, KTO MOXET MMETh IPpaBa M HECTU O0si3aHHOCTU. VIMeromuii mpaBa ¥ HECYIUN 00S3aHHOCTH
SBIISICTCS CYObeKmom npasa, a He oovekmom. Takum 00pa3oM, C TOUYKH 3PCHHUS TIpaBa, JHIO0 — 3TO
cyovekm npasa (B TOM 4YHUCIe, cyOvbekm npasoomuowienuil). B mepuosn, korma cyiiecTBOBaio
pabcTBO (2 OHO OBLIIO OKOHYATEIIBHO OTMEHEHO B pa3HbIX cTpaHax Toyibko B XVIII-XX Bekax) — ¢
TOYKH 3PEHUS [IPaBa, TOJIBLKO 00JaIaroIIuil cmamycom c60600bi denosek (nar. liberti [mubepru]) u —
MIpU3HABANCS cyOvekmom npasa (T.e. ObLT cBOOOAHBIM). UeToBeK, HE UMEIOIIHNI cmamyca c80600b1
— HECBOOOIHBIN, T.€. pab, C TOUKH 3PCHUS MIpaBa — CUUTAJICI 00beKmom npasd, T.€. UMYIIECTBOM,
Beliblo. OObekm npaéa — KOHKPETHbIC MMYIIECTBCHHBIC U HEMMYIIECTBCHHBIC OJlara M WHTEPECHI,
OTHOIIICHUS IO MTOBOY KOTOPHIX PEIaMEHTHPOBAHBI 3aKOHOM.

IIpenogaBaTe/ib: KAKUMHU IPU3HAKAMH JIOJDKEH ObLIT 001a/1aTh cyOvexm npasa?

OtBet: UTOOBI OBITH CYOBEKMOM Npasa, HyKHO UMETh npasocybvekmuocms. Ilpasocyovekmuocme
— CIOCOOHOCTD JIMIA MMETh U OCYIIECTBIISATh HEMOCPEICTBEHHO HIIM Yepe3 MPEICTaBUTEINS IpaBa v
IOpUINYECcKHe  00s3aHHOCTU.  [IpasocybvekmHocms  COCTOMT W3 JABYX  OJJIEMEHTOB  —
npasocnocobrocmu u oeecnocoonocmu. 1) Ilpasocnocobnocms — 3T0 CIIOCOOHOCTH JIHMIIA UMETH
npaBa U HecTu 00s3aHHOCTU. OOBIYHO TOBOPSAT, YTO NPABOCNOCOOHOCMb BO3HHKAET C MOMEHTA
poxnenus. OmpHako 3T0 (opMynHpoBKa coBpeMeHHOro mpaBa. J[o oTMmeHbl pabcTBa
npasocnocobHOCMb OT POXKIACHUS MOTIIA MOSBUTHCS TOJIBKO Y C80000HOPOdcOeHHbiX (J1aT. INgenuus
[MHréHYyC] — MONYYMBIIMX CTaryc CBOOOABI OT pOXICHUs). Heceob6o0uwitl (pab) OT pOXACHHS
npasocnocobHocms HE TIONyYall U, TIOKa 0CTABAJICS pabom — BOOOIIE HE UMEN NpasocnocoOHOCMU.
Takoii yenoBek MOr TONYYUTh NPABOCNOCOOHOCMb, TOIBKO KOTAa OH  CTAaHOBHIICS
gonoHoomnywennukom (nar. libertini  [mubeptunu], T.e. Korga modydan cmamyc c80000bl).
2) [eecnocobrnocms — CrOCOOHOCTh JIUIA CBOMMH JCHCTBHSMU TPUOOpPETaTh M OCYIIECTBIIATH
mpaBa, co3laBaTh IS ce0s 00S3aHHOCTH W HWCHONHATH HX. JleecnocobHocmb TIpenmnojaraet
OCO3HAHHOCTb JUYOM CBOUX JAericTBUl. T.e. 4emoBeK JOMKEeH coo0paxkaTh, uTo oH AenaeT. [loaTomy
O0eecnocobHoCmb He MOXKET BOSHUKHYTH OT POXKICHHS, MO0 MIPUYHMHE TOTO, YTO HOBOPOXKICHHBIN HE
MOKET 0CO3HaBaTh, YTO OH jemnaeT. Jlo onpenenéHHoro Bo3pacra (00BIYHO, 10 6-7 1eT) — peOEHOK
CUUTAETCS NOIHOCMbIO Hedeecnocobuwvim (nat. infantes [undanrec]).

C nocTwkeHHEeM OMpPEeNeIEHHOTO BO3pacTa BOSHUKACT YACMUUHAA 0eeChOCOOHOCb — HEToTHas
JICeCIIOCOOHOCTh MAJIOJIETHUX, a TakKKe HECOBEPIICHHOJETHUX JIO JOCTHIKEHUS HMMH BO3pacTa
cosepwennonemus (nar. impuberes [umnyoeépec]). Tak, B «3akoHax XamMmypamu» — «CbIH
YEJIOBEKa», C KOTOPHIM HEJIb3sI 3aKIIOUUTh cAeNKy [3X, cT. 7-s1].

C noctwkeHUEM Bo3pacTa cosepuieHHonremusi (y pa3sHBIX HApOJOB — 3TO pa3HBIA BO3PACT; OH
MOXET COBIAaJaTh C OPAUHLIM 603PACMOM, & MOXKET U HE COBIAaJaTh), IUYO CTAHOBUTCS
nonHocmoulo deecnocobnwvim (nar. puberes [myoepec]).

Jlumo, mocturmiee BO3pacTa cogepuleHHOLemuUs, MOKET OBITh TIPU3HAHO CYIOM HedeeCnOCOOHbIM B
cllydae, €CJIM JaHHOE JIUIIO CTPaJaeT MCUXUIECKUM 3a00JIeBaHHEM.

Kpome Toro ecth Kareropus JItOfCH, KOTOphIC, JaKe JTOCTHUTHYB COBEPIICHHOJICTHS, MOTYT OBITh
MIPU3HAHBI CYAOM 02PAHUYEHO 0eecnoCcOOHbIMU. JIuyo MOXKET OBITh 02paHUYeHO 8 0eecnoCOOHOCMU,
€CIM €ro JICHCTBHSI CTaBAT B TSKEIOC MATEPHAIBLHOE IIOJIOKEHHE €ro CeMbl. OJTO JIWIIA,
CTpaJarolye TAKUMH OTKJIOHEHHUSMH B MIOBEJCHUH, KAK paCTpPaTYUKHU, HTPOKH B a3apTHHIE



UTPBI, alIKOTOJUKH, HAPKOMAaHBI, TOKCUKOMaHBl # T.I. C TOYKH 3pEHUS C TICUXHUATPHH,
OHU CYMTAIOTCS 370pPOBBIMH JOonbMHU. Ho y HUX — degpexm ¢popmuposanus eonu. DT nuna
CTpagaloT MMOPOKaMH, MOTYT OCO3HAaBaTh WX BPEAHOCTh, HO B CHJIy TOrO, YTO OHH
c1a00BOJIBHBIE, OHH HE MOTYT TOOOPOTH ATOT MOPOK. 1o 3TOM mpuunHe TpedyeTcss OrpaHHYUTh
UX 0eecnocobHOCHb, 9TOOBI OHM CBOMMU JICUCTBUSMU HE PUYUHIIIN yIIepo.

B cBoro ouepens, deecnocobrocms NENUTCS HA JIBa COCTABHBIX dJIEMEHTa: 1) coenkocnocobnocme —
CIIOCOOHOCTh ~ CaMOCTOSATEIBHO  COBEpIIATh  TPAKIAHCKO-TIPABOBBIE  CHENKH, ©W  2)
oenuxmocnocobrnocms (ot nar. delictum [momukrym] “mpaBoHapymicHre”) — CHOCOOHOCTH JIMIIA
CaMOCTOSITENIbHO HECTH FOPUIUYECKYIH0 OTBETCTBEHHOCTh 3a Bpeld, MNPUYNHCHHBIH €ro
MIPOTHBOIPABHBIMU JCUCTBUSAME. TaKke KakK U ¢ 0eecnocoOHOCHbIo B LIEIOM, peOEHOK OT POXKICHUS
HE MOXET HUMETb HHU OeIUKMOCHOCOOHOCMb, HU cOenkocnocobHocms. OHU TOSBIAIOTCA IO
JTOCTH)KEHUH OTPEICIEHHOTO BO3paCTa.

IIpenogaBareiib: Ha KaKue KaTeTOPUU JICTMIUCH CBOOOTHBIC JTFOU 10 HAIMYHUIO WIH OTCYTCTBHIO
cmamyca (COCTOSIHHUE) 2pancoancmea’?

OrtBet: B omiinune ot coBpeMeHHOT0 (OypiKya3HOTO) MpaBa (KOTa cmamyc epa)rcoancmea CBI3aH ¢
MOJINTUYECKUMU TIPaBaMHU), B IPEBHOCTHU (B pabosradenviueckom npase) rpakJaaHaMu MOTIIA ObITh
TOJILKO 4ICHBI OOMMHBI (0OwunHuky). YToOBI OBITH OOIIMHHUKOM, HYXHO OBUI0O MMETh B
COOCTBEHHOCTH 3€MIJII0, T.c. ObITh COOCTBEHHHMKOM 3eMiid. [loaTOMy B pabOBiaelIbuecKuit
NEPUOJ cmamyc epaxcoancmea ObUT CBsI3aH C HAIMYUEM IpaBa COOCTBEHHOCTH Ha 3eMitto. Te, KTo
BXOJIWJI B OOIIMHHBIA KOJUIGKTUB, 00Najaii HauOOJbIMIUM KOMIIJIIEKCOM mpaB. CBA3aHO 3TO
OBUIO C TEM, YTO MEPBOHAYAILHO TOJHKO OOIIMHA 3aIUINalia JWIHBIC ¥ WMYIICCTBEHHBIC MpaBa
moneii. COOTBETCTBEHHO, JIFOIM CBOOOHBIC, HO HE BXOIMBIIKME B OOIIMHHBIN KOJJICKTHB (2, 3HAYHT,
HE MMEBIINE IIPaBa COOCTBEHHOCTH HA 3eMITIO) — HE UMEIIH CIamyca epaicoancmaed.
IpenonaBarenan: Ternepb NpoaHaIM3UpPyeM, KaKUE COCJIOBUS BO3HUKIM B JPEBHEM OOIIECTBE
(KaKue COCTIOBHSI BBIICISUIUCH B pa0OBIAJelIbueckoM IpaBe) MecomoTtamMuu 1o «3aKkoHam
Xammypanu»? HaunéM ¢ nepBoil KaTeropuu — aguiym

OtBet: TepMuH asuiym DOCIOBHO MEPEBOAMTCS KaK “‘UeiOBEK’. A6unymbl UMEIA COOCTBEHHOCTh
Ha JBW)XMMBIE W HEIBIXXKHMMbIE BelM [3akoHbl Xammypamnu, cT. 150, 165, 49, 50, 39 u ap.]
(cmyoenmul yumupyiom u KoMMEHMUpYylOm mMeKCmuvl 3aKOHO8 TIO XPECTOMATHsIM U COOpPHHKaM
JOKYMEHTOB).

3aKOoHBI TOBOPAT HaM, YTO aBUIyMbl TIOKYNAJIW W TPOAABAIHA 3EMII0, MEHSUIM 3EMIIO, TapWIId
3eMJTI0, OTJIaBajIM 3€MJII0 B MOTAIlleHHE J0Jira, MepeiaBalyd 3eMIII0 B 3aJ0r, B HaéM (B apeH.y)
[3akonsr Xammyparu, ct. 150, 165, 49, 50, 39, 42-47, 60-65 u ap.] (cmydemmuvl yumupyiom u
KOMMEHmMUpPYIom meKCmyvl 3aKOHO08 TIO XPECcTOMarusM M COOpHUKAM JOKYMEHTOB) — T.€.
pacnopsuKaiInch 3eMiaéii. A npasomouue pacnopsidicenust (Npago pacnopsicamvcs 6eupio) —
[IaBHOE, Ba)KHEMIllee TMpaBOMOYME COOCTBEHHUKA. PacmopspkaTbCsi BEMIBIO MOXKET TOJBKO
COOCTBEHHUK.

Asunymepr MorIH 3aKirouath caenku [3X, ct. 7, 42-52, 60-66, 71, 78, 90-99, 112-126] (cmydenmoi
YUMupyom u KOMMeHmMUpyom mekcmul 3aKkOHO8 TI0 XPECTOMATHIM U COOpHUKAM TOKYMEHTOB);
Aeunymsbl MOTJIM 3allIUIATh CBOU MHTepecH! B cyae [3X, cT. 1-4, 9-13 u 1.1.] (cmydenmur yumupyrom
U KOMMEHMUPYIOm meKCcmsl 3aKOH08 TI0 XPECTOMATUSIM B COOPHHUKAM JIOKyMEHTOB);

Aeunymsr OHM MorM BceTynatb B Opak [3X, cr. 128 wu ap.] (cmyoemmwur yumupyiom u
KOMMEHMUPYIOm mexkcmsl 3aKOHO8 TI0 XPEeCTOMATUSIM B COOPHHUKaM JIOKyMEHTOB);

3akoH 0Oojiee CTPOrO 3amIUINall WX KU3Hb, 37I0pOBbe W UMYyIIecTBO. Hampumep, mo «3akoHam
Xammypanu» 3a yOUICTBO WU PUYWHEHHE Bpe/ia 3I0pPOBBI0 d6uIyMa TIoNIaranach CMEpTHas Ka3Hb
WIH YWICHOBPEIUTEIBLCKOE HaKa3aHue 1o npuHimny maiuona [3X, ct. 196, 197, 200, 210, 218]
(cmyoenmul yumupyiom u KoMMenmupylom mekcmol 3aKOHO8 TO XPECTOMATHSIM W COOpPHHKaM
JOKYMEHTOB); WJIH, 10 MIPUHIIUIY YacmHou komnozuyuu, 6onee Beicokuit mrpad [3X, cr. 207, 209]
(cmyoenmul yumupyiom u KomMMenmupylom mekcmovl 3aKOHO8 TIO XPECTOMATHSIM U COOpPHHKaM
JOKYMEHTOB). 3a KpaxXy U Tpab&x MMYIeCTBa asuIyma monaraiac cMepTHas kas3Hb [3X, cT. 7,
9-13, 21-22, 25] (cmyodenmolr yumupyiom u KOMMEHMUPYIOM MeKCmbl 3aKOHO8 TI0 XPECTOMATHAM U
cOOpHHKAM IOKyMEHTOB).



IIpenogaBareiib: Terepb HEOOXOIUMO CIIENIATH BBIBOJ O MPABOBOM CTAaTyCE ABUIYMOE:

OtBer: 1) Cmamyc ¢80600bi. CBOOOIHBIN, C TOUYKH 3PEHUS MpaBa — cyovekm npasa. YToObl ObITH
CyOvLekmom npasa — Hy)KHO UMETh npagocybvekmuocmsy (M. onpeaenenue). Ilpasocybvekmuocmy
COCTOUT W3 MpasocnocobHocmu M Oeecnocobrocmu (cM. ompeneneHue). M asurymvt — AMEIOT
npaBa, HeCyT OOS3aHHOCTH; CIIEOBATENIbHO — Mpasocnocoonvl. OHU (MO  JTOCTHXKEHHUU
cosepuieHHoIemus) CTAaHOBSITCS HOJHOCMbIO 0eecnocoOHbiMuy. B CBsI3W ¢ 3TUM, MOTYT COBepuIaTh
coenku, T.e. COeIKOCNOCOOHbl (CM. OIpeleNieHne); a TaKkkKe — HECYyT CaMOCTOSTEIbHYIO
IOPUANYECKYI0 OTBETCTBEHHOCTb, CIIEZIOBATEIIBHO — OeluUKmocnocobHvl (CM. OMpeIesieHue).
OOumMHHMKKA 00J7a1al0T BCEMH COCTAaBHBIMHU 3JIEMEHTAMU APABOCYObEKMHOCMU — CIEIOBATEIBHO,
UMEIOT 1PagocyObeKmHOCHb. DTO O3HAYACT, UTO ABUIYMbL — C)YObEKmbl Npasd, T.e. CBOOOIHbIE.
IIpenonaBareib: €CTh WIH HET Y A8UIYMOE CTATyC TPakJaHCTBA?

OtBer: 2) Cmamyc epascdancmea. XOTS asuiymvl OTIHYAINCH KOJIMYECTBOM HMYIIECTBA M
3aHUMAaJIM Pa3HOE MECTO B CHCTEME MPOU3BOACTBA M YIPABIICHUS, IPABO OAMHAKOBO 3AIIUIIAIO U
rapaHTUPOBAJIO MM JIMYHbIE M UMYIIECTBEHHbIE mpaBa. M, camoe mIaBHOE, asuiymbl UMeEIU
paBo coOCTBEHHOCTH Ha 3eMJto. CiaenoBareinbHO, aguiymbl UMEIH CIMAmyc panicoancmed,
T.¢. OBLIIU TPaskKIaHAMM.

IIpenoaaBarens: [lonmyyaercs, 4TO asunymsvl — CBOOOJHBIE U 00JAAAIOT MOJHOTOW MPaB TpaxkaaH
(mpexie Bcero, MMEIOT MpaBo cOOCTBEHHOCTH Ha 3eMitio). Kakoe ke cocnosue onu popmupyror?
OtBer: Cocnosue nonnonpasHvlx c60000HbIX. Y Ppa3HBIX HApOJOB ATO COCJIOBHUE BCerna
0003HaYaI0Ch OXOXKUMHU TepMUHAMU: “Troaun’” (em.d. “moaun” — “yenoBex’), “Hapoxn’’. OcTanbHbIC
KaTeropuy HaceJeHUs yXe€ He€ CUMTaluch “moapmu’, “HapomoM”. [lnsg HUX Bcerna
CYIIECTBOBAJIM CHEIHAIbHbIE TEPMUHBI.

IIpenogaBareiib: TeNepb ONPEIECIUMCS C TIPABOBBIM CTaTyCOM MYUIKEHYM OB

OrtBer: TepMuH asuym 1OCIOBHO MEPEBOAUTCS KakK “CKIOHEHHBbIE HULL . Tak Kak MmyuikeHymMuvl HE
ObUTH 4YJeHaMH OOIIMHBI — OOIIMHA WX HE 3alullaia, T.K. OHM CTOSUIM BHE TOW OpraHu3alluy,
KOTOpasi B JPEBHOCTU oOecleurBalla U TapaHTHpOBaIa JIMYHbIE U UMYLIECTBEHHbIE NpaBa. OaHaKo,
B CBSI3M C TEM, YTO MHOTHE MYwiKeHymsl ILIA Ha TOCYJAPCTBEHHYIO CIY»KOy, TOCYIapcTBO
rapaHTUPOBAJIO U 3alIMINATI0 HEKOTOpBIE JMYHBIE W UMYLIECTBEHHBbIE IpaBa (32 UCKIIOUYEHUEM
mpaBa COOCTBEHHOCTH Ha 3EMITIO).

Tak kak B «3akoHax XaMmMMypanu» MOSBUJIOCH JEJIEHUE BEUICH Ha Osuoicumvle U HeOBUICUMbLE
(“mone, cax, mOM”; T.. CTPOCHHS M HACAXKACHUS CTaIl PAacCMATPUBAThCS KakK MPHUHAIJICKHOCTH
3eMJIM — KaK COCTaBHAas 4YacTh HEABI)KMMOIO MMYIIECTBAa) NPaBO Ha 3€MIII0, CTPOCHUS U
HACAXKACHHUS y Myuikenymog OTcyTcTBoBano [3X, cr. 26-41] (cmyoemmwr yumupyiom u
KOMMEHMUPYIOm mekcmbl 3aKOHO0G 10 XPECTOMATUIM U COOPHHUKAM JIOKyMEHTOB).

Ecnu  mywxenymupr ToOCTymanmu Ha TOCYIapCTBEHHYIO CHYKOy (B KayecTBE UHWHOBHUKOB,
npogeCcCHOHANBHBIX BOWHOB [pedymos W Oaupymog] W T.O1.), T.e. CTAHOBWJIUCH ‘‘00S3aHHBIMHU
MIOBUHHOCTBIO”, TO OHU MOIJIM ITOJIYYUTH B TOCYIapPCTBEHHOM XO3SMCTBE 3EMIIIO.

IIpenoaaBarenb: Bo3HukaeT BOMpPOC: Kakoe MPaBO HA 3€MIII0 Y HUX BO3HUKaNO? EcTh Tpu TOUkH
3peHUsl, YTO CyHCcUible 100U UMETU Ha 3eMito: (1) mpaBo MoIb30BaHUS Uy»KOW BeIlIbio, (2) mpaBo
nepsxkanus u (3) mpaBo BiageHus. [IpoaHamu3upyem 3TH B3IVISIBL.

(1) IIpaBo mosnb30BaHust. MoXxkeM JI1 MbI 00 TOM FOBOPUTH?

OrtBer: [IpaBo monbp30BaHMs yyXoH 3eMIEN MoJ 3amailky (rped. amgumessuc — MPaBO 3aIalIKu
qy)KOM 3€MJIM) O3Hayaso, 4To 3eMJIs OCTaeTcs B 00JIaJaHuU COOCTBEHHUKA, a dMpumesm NMOIydaeT
TOJILKO MPaBO MCHOJIb30BaHMS 3TOW 3€MJIM IOJI 3alalliKy, TP 3TOM COOCTBEHHUK HE OTCTpPaHSAETCs
OT ToJyib30BaHus 3Toi 3emuiéid. Ho mo «3akonam XamMMypamu» Mbl BHAUM, YTO 3€MJIM OBINHU
nepeaansl B oOnamaHue eounam u uyunosnuxam [3X, ctr. 26-41] (cmyoenmwr yumupyrom u
KOMMEHMUPYIom meKkcmsl 3aKOH08 TI0 XPECTOMATHAM U COOpPHUKAM JIOKYMEHTOB) — [I0O3TOMY, HH B
KOEM cjy4ae, HeJb3s TOBOPUTH O TOM, UTO CIVHCUNble 100U UMENTU TOJIKO MPaBO IOJIb30BAHUS
qy)K0M 3eMJIEN moA 3anamiky (rped. augumessuc). OHU 001agaIu 3eMeIbHBIM HAEIOM.
IIpenoaaBarennb: OqHako 061aaHu € BEMIBIO MOXKET O3HAYATh: a) deparcanue Win 0) eraderue.



Ortger: [Ipu nepxxanuu, Aepxareib NpU3HAET MpaBa COOCTBEHHUKA HA ATY BEIb — ATO MPOSBISIETCS
B TOM, YTO: JIepKaTelb MOJIy4aeT Belllb HA OCHOBAaHUU JIOTOBOPA; Aeprareib BEUIN OTJACT WM BCE
IUTONBI, WJIM MX YacTh — COOCTBEHHMKY BEIM; B Cllyyae CIIOpa O BElIM, Bellb B cyrne Oyner
3aIuaTh COOCTBEHHUK, a He JaepKarenb. OIHAKO M0 UCTOYHUKY MBI BUJIUM, UTO CIYJHCUNbLE TIHOOU:
1) dbaktuvecku obragaroT 3eMiIeii, OTHOCSCH K 3eMJIe, Kak K CBOEH, He MpU3HAaBas MpaB IPYTUX JIUI
Ha oty 3emmo [3X, cr. 27, 31] (cmydenmor yumupyrom u Kommenmupyom mekcmol 3aKOHO8 IO
XpeCTOMaTHsIM U COOpPHUKAM JTOKYMEHTOB); 2) OHU TOJYYalOT BCE IUIOABI U JIOXOABI C 3€MIIH, U
HUKOMY HHMYEro He oO0S3aHbl OTAaBaTh; KpPOME TOTO, MpaBUTENb, MOMHMO 3E€MJIH, JaBajl UM
IABIKMMOE UMYILECTBO (Menkuil, kpymHbld ckoT) [3X, cr. 35] (cmydenmur yumupyrom u
KOMMEHmMUpPYIom meKcmsl 3aKOHO8 TI0 XPEecTOMaTusM U COOpHHKaM JIOKYMEHTOB); 3) eciu
BO3HHUKAJI CIIOP O 3eMJie, TO BIIaJelel] caM OTCTaWBaj CBOK Bemlb B cyme [3X, ct. 27, 30, 31]
(cmyoenmul yumupyiom u KomMmenmupylom mekcmol 3aKOHO8 TO XPECTOMATHSIM W COOpPHHKaM
nokymeHToB). Takum oOpas3om, oOmanast 3eMiEi, cycunvle 100U OTHOCHIUCH K 3eMJIe — KaK K
CBOEH BEINIH, TO, 3HAYUT, 3TO OBLIO 61adeHue 3a cayxcoy (Ha Iepuo] HECEHUs CIyKObI). Braoenue
3eMII€ 3a cayacoy B «3akoHax XaMmMMmypamnu» IOJy4ddsio HasBaHue wiky (uibk) [3aKoHBI
Xammypanu, Ccr. 26-41] (cmydenmvr yumupyrom u KOMMEHMUpYyIOm MeKCmbl 3AKOHO8 IO
XpecTOMaTHsIM U COOpPHUKAM JJOKYMEHTOB).

IIpenogaBarenb: OQHAKO 61adeHUe MOXKET OBITh Gladenuem coocmeerHuka (AMEIOIUM 3aKOHHOE
OCHOBaHUE) WJIH 81adeHuem Hecobcmeennuka (He UMEIOIIET0 3aKOHHOTO OcHOBaHus). Kakoil xe u3
3TUX BUJOB 81a0eHUs ObLL Y CIYHCUNBIX H00el?

OrtBer: [lo «3akonam Xammypanu» Mbl BUAUM, UYTO CAYIHCUTbLE AI0O0U HE MOTIIU MPOJABATh 3€MIIIO,
MONTYYEHHYIO BO @1adeHue 3a ciayxcoy. JloroBop HpuU3HABAJICA HEACHCTBUTEIBHBIM (“TaOIUUKY
ToJKHO pa3outs”’). [lokynarens Tepsn 3emilto (OHAa BO3Bpalllajiach Gradenvy)); TiiaTta 3a He€, B
HaKa3aHue, He BO3Bpallalach MOKyMaTeao. 3eMIII0 Hellb3sl ObUIO MOJAPUTh WM 3aBEIaTh, a TAKKE
OT/IaTh 3a JIOJITH, HEJIb3s ObLIIO 0OMEHSTHh Ha apyroe umymiecTBo [3X, ct. 36-38, 41] (cmyoenmor
YUMUpPYrOm u KOMMEHMUpPYom meKCmvl 3aKOHO8 TO0 XPECTOMaTusM U COOpHUKAM JOKYMEHTOB).
[TogoOHBIE cHOeNKH O3BOJSUIUCH TOJBKO B OTHONIEHHHM 3€MJIH, HaXOIWUBIIEHCS B
4acTHOW cobcTBeHHOCTH (“KymieHHON u mproOperénnoit 3emun”) [3X, ct. 39] (cmyoenmor
YUMUpPYIom u KOMMEHMUPYIom meKcmol 3aKOHO8 TI0 XPECTOMATHIM U COOPHHKAaM JJOKYMEHTOB). Pa3
gnaoeney He SIBISICS COOCTBEHHUKOM 3eMiid, oH HE Mor pacmopsixatrbes 3eMaéil.
IIpenoxaBarenn: B cBs3U ¢ 81a0enuem 3eMieil HEOOXOMUMO TIpoaHaI3upoBarh CT. 40-10 «3aKkoHOB
Xammypanuy: «Haoumym (?), mamkap W o0bsi3anHbll Opyeoll NOBUHHOCHBIO MOTYT OTIATh CBOE
ToJIe, CBOM cajl U CBOM J10M 3a cepebpo. [lokymarenb M0KeH HEeCTH MOBUHHOCTH, C8A3AHHYIO C
[oJieM, CaJioM WM JOMOM, KoTopble oH Kymwi» [3X, cr. 40]. HekoTtopble aBTOpBI y4eOHUKOB
CUUTAIOT, YTO 3[IECh peUb MIAET O MpoJaxke 3eMiu. Haoumym — KaTeropust KpHUIl, UIMEIOIINX HaJell
Ha 1apckoit 3emie; cM. § 22 3akonoB Jlunut-Umrapa (3JIN). Tamkap — crapiminii TocyaapCTBEHHBIN
TOPIOBBIN areHT. 00s3anubil Opyeol nosunnocmvio — U ilkum ahum — mocmoBHO «u(in) mpoyast
MOBUHHOCTb». Peub MJET O TOCYJapCTBEHHBIX pPEMECIIEHHHKaX, CIY)XallMX M HpOoYuX JIMIaX,
MOJYJalOIMX HaleN Ha Iapckod 3emie, HO HE BXomsmux B Kareropuio BOMHOB, a TaKke HE
OTHOCSIIUXCS K Nasi biltim (u3monbimukaM—aepxaTensiM rocyaapcTBEHHON 3eMIIn ).

OtBer: OnHako ciemyer oOpaTuTh BHHUMaHuWE Ha To, 4ro 1o cT. 40-it 3X mnpu mnoiaydeHun
UMYyIIeCTBa HEOOXOAMMO HECTHM MOBMHHOCTb, CBSi3aHHYIO ¢ HuM. llpu Kymie—mponaxke, Koraa
BO3HHKAJIO TIPABO YaCTHOW COOCTBEHHOCTH, 3TO HE TpeOoBaIock. B maHHOM cirydae pedb HIET HE O
npojaxe IoJis, Caja U IoMa, a O MPOoAaXe JOKHOCTH. B 3ToM ciyuae mpuoOperarenb moiaydai
UMYIIECTBO, CBS3aHHOE C JOJDKHOCTBIO, BO 61adeHue 3a cayxcOy W JOIKEeH ObUl “HecTH
IIOBUHHOCTB 32 HETO.

U nocnemHee, 94TO MOATBEP)KAAET OTCYTCTBHUE MpaBa COOCTBEHHOCTH HA 3eMITIO y CITY)KHJIIBIX JIFO/IEH
— 3eMJI UKy He Tepexonuia 1o HaciaeacTBy. CbIH MOT HOJIYYUTh UK) OTIA TOJBKO B CIy4ae, €Clu
OH 3aHuUMall MecTo oTma u HEc ero cayxOy [3X, cr. 28, 29] (cmyoemmwvr yumupyiom u
KOMMEHMUpYIom meKCcmol 3aKOHO8 TI0 XPEeCcTOMarusM U COOpPHHUKaM JOKYMEHTOB). 3emiis
nepeaBaiach BO BJIQJACHUE TOJNBKO 3a CHYKOYy (I DKOHOMHUYECKOTO OOECMEYEeHHS €ro
nesrenbHOCTH) [3X, cT. 26-31] (cmyoenmur yumupyrom u KoMmenmupyrom mekcmuvl 3aKOHO8 TIO



XPECTOMATHsIM U COOpPHUKAM JIOKYMEHTOB).

Mywikenymvl *MEIU TIpaBO COOCTBEHHOCTH TOJIBKO Ha JBMKHMBIC Bemn [cMm.: 3X, ct. 8, 15-16, 175-
176, 219; cm. Takxke: «3akoHbl bumaname», ct. 50] (cmydenmor yumupyrom u xommenmupyiom
meKcmyl 3aKOHO8 TI0 XPECTOMATHSM U COOpPHUKAM TOKyMEHTOB);

Mywxenymor Moru 3akimodarb caenku [3X, cr. 39, 40; cm. Taxke: 3b, cT. 24, rne perynupyercs
BOIIPOC B CBSI3U C JIOTOBOPOM 3atima) (cmydenmot yumupyiom u KOMMEHmMupyom meKcmvl 3aKOHO8
10 XpECTOMATHUSAM U COOPHUKAM JOKYMEHTOB);

Mywikenympl MOTIIH 3alTUIIIATh CBOM MHTEPECHI B cyze (ObITh UCTIIOM U oTBeT4YrKOM) [3X, cT. 8, 15-
16, 201, 204, 208, 211-212, 219; cm. Taxxke: 3b, ct. 24, 50] (cmyoemwmwvr yumupyrom u
KOMMEHMUPYIOm mekcmvl 3aKOHO08 10 XPECTOMATUAM U COOPHHUKAM JIOKyMEHTOB).

Mywkenymvr moriu Betynarhb B Opak [3X, ct. 140, cm. taxke: 3b, ct. 24] (cmyoenmur yumupyiom u
KOMMEHmMUpPYIOm meKcmyvl 3aKOHO8 TIO XpecToMaTusiM U cOOpHHUKaM JOKyMeHTOB). Jletu,
POXIEHHBIE B OpaKe MyuKeHyMo8, ObUTH 3aKOHHOPOKICHHBIMHU — HA 3TO YKA3bIBAIOT TEPMHHBI ‘‘ChIH
mywxenyma” [3b, cr.24] u “mousr mywxenyma” [3X, cr. 211-212] (cmyodemmor yumupyrom u
KOMMEHMUPYIom mexkcmsl 3aKOHO8 10 XPEeCTOMATUsAM B COOPHUKAM JOKYMEHTOB).

IIpenogaBarennb: OTKyna 3TO BUIHO?

Otger: Jletn, poxx€HHbIE B Opake (3aKOHHOPOMCOeHHbIe), TIOYHal0T PABOBOM CTATyC OTIAa — Ha
YTO YKa3bIBAIOT TEPMUHBI “ CHIH U JO0Yb MYUKEeHYMA ), T.€. IETU TAKKE SBISIOTCS MYUWKEHYMAMU..
Hetu, poxaéuneie B Opake (3aKOHHOpOdCOeHHble), HAXOIMATCA MOl BIACTHIO OTLA — IMO3TOMY
HA3bIBAIOTCSA “N0Yb M CBhIH MywkeHyma’. Ilo oOmemy mnpaBuiy, AETH, POXKAEHHBIE B Opake
(3axonnopodICcOenHbie), HACIeNOBAIM HMYIIECTBO OTIA (XOTS B 3aKOHAX MpSMO 00 3TOM HeE
roBoputcs). Bc€ 910 BMecTe yka3bIBaeT Ha UX POXKJIEHHE B Opake.

IIpenogaBareib. 3aIMIIAT JIM 3aKOH XH3Hb, 3J0POBbE U UMYIIECTBO MYUKEHYMO8; U OIUHAKOBO
WJIHM HET C 3aIIUTON KU3HHU, 3J0POBbS U UMYILIECTBA AGUTYMO8?

OtBer: 3aKoH 3alIMINAN JKU3HB, 3[0POBbE M MMYILECTBO MYUikeHyMos (HO B MEHBIIEH CTEICHH,
yem obmmuHKMKOB) [3X, cT. 8, 15-16, 201, 204, 208, 211-212, 219; cm. takxke: 3B, cr. 24, 50]
(cmyoenmul yumupyiom u KoMMEHMUpYlOm mMeKCmuvl 3aKOHO8 TIO XPECTOMATHsIM U COOpHHKaM
JOKYMEHTOB). DTO BHUJHO M3 pa3Mepa HaKa3aHWil 3a YOUHCTBO u)oicaxos, MpUYUHEHHE BpeAa UX
37I0OPOBBIO U 32 KPaKU MMYIIECTBA uyxcaxkos. B «3akoHax Xammypanu», B ciilydyae MPHUUYUHEHHUS
Bpela MyuikeHymy, OTBETCTBEHHOCTH 10 MPUHLUIY MAaluoHa yKe He OBII0 — MpaBOHAPYIINUTENb
OTBEYAJI 10 MIPHUHIIAITY YacmHou komnosuyuu — yrmaausai mrpad [3X, ct. 208, 211-212, 198, 201,
204] (cmyoenmul yumupyrom u KOMMEHMUPYIOM MeKCmbl 3aKOHO8 TI0 XPECTOMATUsIM U COOPHHUKaM
nokymeHTOB). [Tpuuém, ecnm 3a kpaxy win rpadéx umyuiectsa asunyma (‘‘uenoBeka’) mosaranach
cMepTHas ka3Hb [3X, ct. 9-13, 21-22, 25] (cmyoenmol yumupyiom u KOMMEHMUPYIOM MeKCnbl
3aKOHO6 TI0 XPECTOMATHSM M COOPHHKAM JOKYMEHTOB), TO 32 KPaXXy UMYIIECTBA MYUIKEHYMA —
TOJNIBKO JIeHeXKHOe Bo3MmemieHue B 10-kpatHom pasmepe [3X, ct. 8] (cmyoenmwvr yumupyrom u
KOMMEHMUPYIOm mekcmsl 3aKOHO0G 10 XPECTOMATUAM U COOPHUKAM JIOKyMEHTOB).

IIpenogaBare/ib: MOXXHO JIM COIIACUTHCS C MHEHHEM, YTO MMYILECTBO MYUKeHyMa 3allUIagoch
TaK)Ke CTPOro, KaK W TOCyIapCTBEHHOE MMYIIECTBO (“IOCTOSHHE BOpIA U JAOCTOSHUE Oora, Win
xpama’)?

OtBeT: 3a KpaxKy rocyIapCTBEeHHON COOCTBEHHOCTH Ha3Ha4yalach MM CMepTHas ka3Hb [3X, cT. 6],
i mrpad B 30-kparHom pasmepe [3X, ct. 8] (cmydenmur yumupyrom u kommenmupyom mexcmuol
3GKOHOG TI0 XPECTOMATUSIM U COOPHUKAM JIOKYMEHTOB).

IIpenogaBareib: B 4éM NpUUMHA Pa3HOW OTBETCTBEHHOCTH IO CT. 6-if u cT. 8-i1 3X?

OTBeT: HCCIIeIOBATENM MTOJIATAIOT, YTO Pa3HUIlA MEXIY CT. 6-i W CT. 8-i1 3aKiIrodaeTcs, BUANMO, B
TOM, UYTO CT. 6-51 UMEET B BUJY KPaxKy, COBEPIIEHHYIO HETIOCPEACTBEHHO Ha CBSILEHHON TeppUTOpUN
JBOPIIA WIIA Xpama, a TOTOMY KapaeTcsi CMEPTHOH Ka3HbBIO).

IIpenogaBareJib: a Kakoe HaKa3aHUE 33 XUIIEHUE UMYIIECTBA MYUKEHYMOE?

OrtBet: 3a Kpaxy UMYILECTBA MyuwKeHyMa — Hajaraics Toiapko mrpad B 10-kparHom pazmepe [3X,
ct. 8] (cmyoenmul yumupyrom u KOMMEHMUPYIOM MeKCmbl 3aKOHO8 TI0 XPECTOMATHIM U COOPHHKaM
JTOKyMeHTOB). To €CTh, MO CPaBHEHHIO C HAaKa3aHWSIMH 32 KpaXy W Tpald&K TocymapCTBEHHOTO
MMYIIECTBa M YaCTHOTO MMYIIECTBA a6UIYMO68, HaKa3aHHE 3a XHUILECHHE MMYILECTBA MYUKEHYMOS



OBUIO MEHBIIIE.

U tonbko B cirydae Kpaku paboB (TOCyaapCTBEHHBIX paOOB M YaCTHBIX PaOOB MyuKeHyMa, a TaKKe,
HAJI0 ToJararh [MCXO/s U3 00IIei HOPMEI CT. 19, U cTaTeil, onpeaessIonX HaKa3aHue 3a XUIICHUE
umymiecTa asuayma 1o cr. 9-13, 21-22, 25] — u yacTHBIX pabOB 0OWUHHUKOE) — HAKa3aHUE OBLIO
OJIMHAKOBBIM — cMepTHas KasHb [3X, cT. 15-16, 19] (cmydenmor yumupyrom u xommenmupyiom
MeKCMbl 3aKOHOB TI0 XPECTOMATHSM U COOPHUKAM JJOKYMEHTOB).

IIpenogaBareJib: cenaeM BBIBOJ O IPABOBOM CTATYCE MYUUKEHYMOS.

OtBer: 1) Cmamyc ¢60600bi. CBOOOIHBIN, C TOYKU 3PEHUS MMpaBa — cyovekm npasa. YToObl ObITH
CyOvLeKmom npasa — Hy’)KHO UMETh npagocybvekmuocmsy (M. onpeaenenue). Ilpasocybvekmuocmy
COCTOUT U3 NpAsocnocobHocmu U deecnocoornocmu (cM. onpezaeneHue). Ecnu npoaHann3upoBarhb
IOPUINYECKHE HMCTOYHHKH, TO OOHApyKUBAeTCs, UYTO MYWKEHYMbl — WMEIOT IIpaBa, HECYyT
00SI3aHHOCTH; CJIEAOBATEILHO — npagocnocodnvl. OHU (M0 TOCTHKCHUU COBEPULCHHONENUSL)
CTAHOBSITCSL HMOJMHOCMbIO OeecnocoOHbiMu. B CBA3M ¢ 3TUM, MOTYT COBEpLIATh COeIKU, T.C.
COenKkocnocoonvl  (CM. OIpeNeNieHHe); a TakKKe — HECYT CaMOCTOSTEIBHYI OPHINYCCKYIO
OTBETCTBEHHOCTb, CJICIOBATEIBHO — 0eIUKMOCNOCOOHbL (CM. otipeneneHue). Mywkenymvl 001aaat0T
BCEMH  COCTaBHBIMH  JJIEMEHTAMH  HPABOCYObEeKMHOCMU ~ —  CIENOBATEIIbHO,  UMEIOT
npasocyovLeKmHoCmy. ITO 03HAYAET, YUTO MYIIKEHYMBI — CYObeKmul npasd, T.€. CBOOOIHbIE.

2) Cmamyc epasicdancmea. Mywikenymvl He UMEJIH paBa COOCTBEHHOCTH Ha 3eMJII0 (OHH
win Opaiy 3eMIi0 y OOITMHHUKOB HITH TOCYIapCTBa B depoicaniie HA OCHOBAHUH JIOTOBOPA apEH/IBI;
WIH, eciu Oblla BO3MOXXHOCTb, CTaHOBHJIMCh UYMHOBHHMKAMH B TOCYIapCTBEHHOM  arrapare
yIIpaBJIEHUS] WJIM BOMHAMH Ha TOCYIApPCTBEHHOW CIIy)KO€ M TOJyYaldd 3€MIII0 BO 61adeHue 3a
cnyx0y). [ToaTOMy Mywikenymbr HEe BXOOHJIW B KOJJICKTUB OOLIMHBI. BBIBOA: MYIIKEHYM b
cmamycom epaxcoancmea He 001agaroT.

IIpenonaBaresib. B KAKOE KE COCL06UE BXOIAT MYUKEHYMbL?

OtBer: OHu cBOOOAHBIE, HO HE O0JAJAIOT MOJHOTOW MpaB IpaxkaaH (MPeXIe BCEro, HE MMEIOT
mpaBa COOCTBEHHOCTH Ha 3€MJII0) — MOATOMY (POPMUPYIOT cOClo8Ue HENONHONPABHBIX C80O0O0HDIX.
“JIronpmu” (a8uym) HE CUATAIOTCS.

IIpenonaBaresib: MO JIK MYUWKEHYMbl CTATh AGUIYMAMU?

OTtBeT: cieayeT oOpaTUTh BHUMAHUE HA TO, YTO MYUKeHyMbl MOTIU KynuTh 3emito [3X, cr. 39]
(cmyoenmul yumupyiom u KomMmenmupylom mekcmol 3AKOHO8 TIO0 XPECTOMATHSIM W COOpPHHKaM
nokymeHToB). Ho B 3TOM ciiydyae oHM NpHOOpeTanu He TOJBKO BEIIb (3€MENIbHBIN Hajlen), HO U
npaBa ¥ 003aHHOCTU OOIIMHHUKA B TOW OOIIMHE, IJIe OHU KYIMJIM 3€MeNbHbIN ydacTok. T.e. OHU
MEHSUTH CBOW Mpasosoll cmamyc — TPHOOPETAU Cmamyc 2paxcoOancmed, IEpexois B coclosue
NONHONPABHBIX C80000HBIX, TIPU 3TOM COXpaHAs CcBow mnpodeccur (nmo cr. 39-i —
OCTaBAJIUCh MPO(ecCHOHANIBHBIMU BOMHAMU — pedymMamu U baupymamu). ITO yKa3bIBaeT Ha TO, YTO
NPUHAIIEKHOCTD K mpodeccun (peoym, baupym, mamkap, wamaniiym, wadoumym) HE o3nauaer,
4TO 3TO OBLIO OTAENbHOE cocioBue. Ecnu pedym, 6aupym, mamkap (cTapiimii rocyaapCcTBEHHBIH
TOPrOBBIM areHT), wamaniym (MIAQAIIUN TOCYIapCTBEHHBIM TOPrOBBIA areHT), wabumym
(comep xareNbHUIA TTUTEHHBIX 3aBEACHNIN) HE MMEIOT 3eMJIH B COOCTBEHHOCTH — OHU OTHOCSTCS K
Mmywkenymam (COCIOBUIO HETIONHOINPABHBIX CBOOOHBIX). EciM OHU KyIAT 3eMIIt0 — OHU MepenyT
B KaTeToOpHIo aguiym (B COCIIOBHE TTOJIHOMPABHBIX CBOOOMHBIX). Ecnm y HUX O MOCTYyIUIeHUsT Ha
ciy:k0y yxe Obuta 3eMJsi B COOCTBEHHOCTH — OHHM C CaMOro Haudana ObutH agumymamu (T.e.
MOJTHOTIPABHBIMU CBOOOIHBIMHU ).

IIpenonaBareib: Tenepb ONpEIETUMCS C MPABOBBIM cTaTycoM eapdym (paboB). EcTe mnm Her y
HUX cmamyc c60000b1?

OrtBet: Pabb1 BoOOIIE HE UMENH MTpaBa COOCTBEHHOCTH (HU HAa Kakue Bel). MHOXXECTBO cTareil B
pasHBIX CyneOHMKax IMOKa3bIBAIOT, YTO Y HHUX HE OBUIO CBOETO MMyInecTBa. Ecim mocMoTpersh
3aKOHBI, TO MBI BUJIUM, YTO B HEKOTOPBIX 3aKOHAX IMpPSIMO CKa3aHO, YTO pad He MMEEeT MMYIIECTBA.
To mMymIiecTBo, KOTOPOE OKa3ajoCh B €r0 pyKaX, CYMTAETCSI COOCTBEHHOCTHIO €r0 TOCIOJMHA.
OTkyma y HUX B pyKaxX OKa3blBaJIOCh MMYIIECTBO, B TOM 4YHcie, U A o0paboTku 3emiu? 31O
UMYIIECTBO pabCKo20 neKyiuss — WMYIIECTBO, KOTOPOE€ TOCIIOAWH BBIIEISI CBOEMY pady uis
BE/ICHUSI CaMOCTOSITENILHOTO XO03siiicTBa. MMyIiecTBo nekynus, AOXOAbI nekynus W caMm pad Ha




nexynuy — SBISUTACH COOCTBEHHOCTBIO rocnionnHa. FOpuanuecku y paba HET HUKaKOTO MMYILECTBA.
OTtkyna BUIIHO, 4TO pab HEe ObUT COOCTBEHHHMKOM UMYINECTBA pabckozo nexynus? Ecnu Ob1 y pada
ObUTH OBI BeM B COOCTBEHHOCTH, TO TIOCJIE €r0 CMEPTH OHM JOJDKHBI ObLTH OBI MEperTH K ero
neTsM o HacieactBy. OmHako mociae cMeptu paba mmyinectBo 3abupaer rocrogauH [3X, cr. 176]
(ecmyoenmul yumupyiom u KOMMEHMUPYIOM MeKCmbl 3aKOHO8 TIO XPECTOMATHsIM U COOpPHHKaM
JIOKYMEHTOB). SIBisieTcst U TOCloAuMH ChIHOM paba u ero Hacieanukom? — Koneuno, HeT. OH
MPOCTO 3a0WpaeT CBOM BEIUIW, KOTOpBbIE OH Jan paly B pabckuti nexyiuu. Kpome Ttoro, w3
cofiepaHus 3aKOHOB Mbl BUJUM, YTO y paba He ObUIO M JIeHer, 4TOObl 3aIIaTUTh 3a JICUCHUE WU
ymiatuth Tpad — 3a Hero marwi rocmogamH [3X, cr. 217, 223; cp.: cr. 225] (cmyoenmut
YUMUPYIOM U KOMMEHMUPYIOm mMeKcmyl 3aKOHO8 TI0 XPeCTOMATHSIM U COOpPHUKAM JJOKYMEHTOB).
PabOb1 He Momn 3akiroyarh coenxu [3X, ct. 7; cm. takxe: 3B, ct. 15-16] (cmyoenmovr yumupyrom u
KOMMEHmMUpPYIOm meKcmsl 3aKOHO8 TI0 XPEeCTOMaTHsIM M COOpHHUKAaM TOKYMEHTOB). B HekoTopbix
cllyyasix TOCHOJHMH 3aKIOYal 002060p, WCHONB3ysd pada. Ho ropuanyecku Takoil OTOBOP
3aKJII0YANICS € XO35IMHOM pada. ITo BUIHO M3 TOTO, YTO OTBETCTBEHHOCTH IO clieiKe HEC HE pad, a
TOCIIOIMH — CIJIEAOBATEIbHO, UIMEHHO OH CUMTAJICS CTOPOHOW B JOTOBOpE (OTBETCTBEHHOCTH II0
JOTOBOPY JIOKHUTCS Ha JIMIIO, 3aKIF0UYHBIIEE 3TOT 10roBop) [3X, ct. 279, 7] (cmyoenmur yumupyrom
U KOMMEHMUPYIOm meKCmsl 3aKOHO8 TI0 XPEeCTOMATHsIM U COOpHHUKaM TOKyMeHTOB). To ecThb pad, B
JAHHOM Ciy4ae, TOJIbKO OTHOCWJI JEHbIM W TMPUHOCWJ BeIM. A caM JOTOBOp 3akjrouajcs ¢
XO35MHOM paba, T.K. CTOPOHOH B IOTOBOPE BBICTYIAJ TOCTIO/INH.

PaGp1 HE MOryT 3amuMIaTh CBOM UHTEpechl B cyae (ObITh ucmyamu u omsemyuxamu). B ciydae,
eci pad coBepIIall MPOCTYIOK, TO BCE MPETEH3UU HYKHO OBLIO MPEIBSBISATH TOCTIOIUHY, KOTOPBIHA
WM BbIIaBan paba Ha pacmpaBy, WM Bo3Mmemian yiiep0, nmpuuuHEHHbIH padom [3X, ct. 279]
(cmyoenmul yumupyiom u KoMMEHMUpYIOmM MeKCHbl 3AKOHO8 TIO0 XPECTOMATHSIM U COOpPHHKaM
nokymeHToB). Ctarbsa 205-s1 paccMmaTrpuBaeT CUTYaIuio, Korjga pad coBepliiall IPOTHBONPABHBIC
neiicteusi. «Ecim pab denoBeka ymapuT MO IIeKe KOro-IMOO W3 JIIOAEH, TO TOJDKHO OTPEe3arh eMy
yxo» [3X, cT. 205]. Bo3Hukaer Bompoc: KTO JOIDKEH oTpe3arh yxo? W3 comepkanusi cT. 282-if
BUJHO (cmyOdeHmul yumupylom u KOMMEHMUPYIOM MeKCMbl 3aKOHO8 MO0 XPEeCTOMAaTHsIM U
cOOpHHKaM JIOKyMEHTOB), YTO yXO Oy/leT oTpe3aTs TOCHOANH pada, KOTOPOMY MPEAbSBIT NPETCH3UU
110 TTOBOAY TOBEACHUs ero “Bemy’’. Kpome Toro, MOXHO MPEAOIOKUT, YTO, IO 00IIEeMY IpaBHUILY,
CBUJICTENHCKUE TTOKa3aHUs pabOB HE 3aCTYIITNBAIKCH.

EnuncTBeHHBIN ciiyyail B «3akoHax XaMMyparuy — KOT/a pa3peliagoch y4acTue B CyJie YeIOBEeKa —
KOTOpBIA caM cuuTal ce0s cBOOOTHBIM, a JAPYrod YesloBeK 3asBiisli, 4To 3TO ero pad. T.e.
paccMaTpuBaliach CUTYaIHs, KOTa IPaBOBOM CTATyC JTOrO YelloBeKa ObUT HEM3BECTEH : pad
OH, i HeT. Ho Korja BBIICHAJIOCH, UTO UCTell — pad, cyiebHoe pa3oupareiabCTBO MPEKPaIanoch, U
XO035IMH, TI0 CBOEMY >KeJIaHUIO (T.K. 3TO He OBLJIO PEHICHUEM Cy/ia, 003aTeIbHBIM K UCIIOJIHEHUIO [Cp.
co ct. 205]), MmoT Hakazarh CBOero pada, orpesaB emy yxo [3X, ct. 282] (cmydenmur yumupyrom u
KOMMEHMUPYIom mexKcmsl 3aKOHO8 TI0 XPEeCTOMATHsAM B COOPHUKAM JOKYMEHTOB).

3akon HE 3ammman >xu3Hb M 310poBbe paboB. DTO BUAHO M3 TOrO, KTO MONy4yasl JACHEKHOE
BO3MEIIIEHHUE 32 YOMNCTBO WK paHeHue pados. Eciu Obl moTeprnieBmIUM cUUTaiCs pad, TO, B ’TOM
cllyyae, BO3MEIlleHHEe JOKeH OblT Obl MOyuuTh pad, a B caydae ero CMepTH — poACTBEHHUKH pada.
Ho storo ne Obuto. Bo Bcex 3akoHax 3akperuieHa HOpMa, YTO BO3MEIIEHHE TOTydaeT TOCITOIMH.
3T0, COOTBETCTBEHHO, O3HAYAET, YTO MOTEPIIEBIINM CUUTAaeTCs rocnoauH. [loaTomy, 3amumaroTcs
MMYIIECTBEHHBIC TIpaBa coOCTBeHHUKA, a HE >xm3ub 1 310poBhe pada [3X, ct. 8, 116, 199, 213,
219-220, 231, 252; cm. takxke: 3B, ct. 22-23, 50] (cp.: cr. 245, 246, 247, 248, 263) (cmyoenmoi
YUMUPYIOM U KOMMEHMUPYIOm mMeKcmyl 3aKOHO8 TI0 XPECTOMATHSAM U COOpPHUKAM JJOKYMEHTOB).
IIpenoxaBare/ib: MOIJIH WM HET 6apOyM BCTYIATh B Opak?

OrtBet: Pa6sl HE Moryt BcTynars B Opak. Crarbu 175-176 «3akoHOB XaMMyparin» Takxke TOBOPST
HE o OpauHbIX OTHOIICHUSIX.

IIpenonaBarenn: OTKyna 3T0 BUAHO? DTH cTaThu HaunHarOTCs: «Ecium mubo pad nBopia, mmbo pad
MYIIKEHyMa BO3BMET [3amyoic] HOYb YeNmoBeKa, U OHa poauT nereil...» (cT. 175). «A ecnu pabd
JIBOPIIA WK pab MyIIKEHyMa BO3BMET [3amyoic] 104b yenaoBeka...» (ct. 176).

OrtBer: Cienyer oOpaTuTh BHUMaHUE Ha TO, YTO B HAYYHBIX IE€PEBOJIaX ciI0Ba “3amyx’ (“B KEHBI”



CTOSIT B CKOOKAax, 4TO YKa3bIBa€T Ha TO, YTO OHU NOOABJIEHBI NMEPEBONYMKAMU /IS OSCHEHHUS
cMbIciia TekcTa. T.e. TeKCT opuruHana Obu1 TakoB: «Eciu nubo pad nBopia, 1u60 pad MymKeHyMa
BO3BMET JI0Yb YEJIOBEKa, U OHA POJMT JeTeH...». Takum oOpa3oMm, 0 BCTYIUIEHHMH B Opak B TEKCTE
nepBouctoynrka HE roeopurcs. O Tom, 4To peub He HUAET O 3akiwyeHUH Opaka
CBHUJICTCIILCTBYCT W JaJbHEHININN TeKCT 176-i cTaThbu: «...M OHa, Korma oH Opan e€ [zamyorc],
Bomia B JOM paba nBopua uinu paba MymikeHyma...» (cT. 176). B oTHOIIEHWH KEHIIHHBI
MCTOJIb30BaH TEPMUH “BXOIUTH (B 10M)” (aKkad. spebym), KOTOpbiii o6o3Havaer HE Bcrymienue B
Opak, a BXOXKJI€HHE B Ube-JIHOO0 JoMaliHee XO03AMCTBO, T.e. coBMecTHoe nocenenue. O6
3TOM CKa3aHO JIAJIee: «...OHH IMOCEISTCS BMECTe» (aKKal. uHHeMAy — NOCI. “O0beIUHSTCS ).
IIpenoxaBaresn: Bo3HukaeT Bompoc: MpaBWIbHO JIM MEPEBOJUUKH (HE IOPUCTHI 10 00pa30BaHUIO)
no6aBuiaM cioBa ‘“‘3amyx’, “B KEHBI'? [l 3TOro HYXHO NOCMOTPETb, €CTh JHM IpPHU CBS3U
CBOOOJHOM KEHIIMHBI W paba IOpUIUYECKUE NPU3HAKU Opaxa, U OOHAPYKHBAIOTCA WIH HET
MIPABOBBIE MOCIEACTBHS BCTYIUICHUS B OpauHble OMHOUWEHUA?

Otger: [lo «3akonam Xammypanuy», 3aKiI0deHUE Opaka HAYMHAJIOCh C MOMOJBKU, TIPU KOTOPOM
KEHUX TepenaBai OTIy HEBECThl Opaunwiii dap (akkaia. 6ubiym ‘“‘mpuHocumoe”) (ct. 160-161)
(cmyoenmul yumupyiom u KomMmenmupylom mekcmol 3aKOHO8 TO XPECTOMATHSIM W COOpPHHKaM
nokyMeHTOB). B crarbsix 175-176 o 6paunom dape peun ner. Kpome 3TOro, oTer; HEBECTHl MOT
noTpeboBaTh OT KEHHUXA 6bIKyn — mepxdamym (“BBIKYIHYIO TUIaTy” — OT miaroja rehum — “BcTymarhb
B IIOJIOBYIO CBsi3b”; Wik OoT KopHst TRH ?) — cymma, yriaunBaBiiasicsi 0OBIYHO B cepeOpe KEHUXOM
OTIy HeBecThl. Bennunna terhatum konebanacek ot 4 10 60 cukneti cepedpa, B CpeHEM PaBHSSICH
1ieHe paObiHu—paOdoTHHUIBL. (CT. 138-139). Bwikyn He clieayeT MyTaTth C OPaAuHbiM OAPOM, CM.:
ct. 159-161) (cmyoenmor yumupyiom u KOMMEHMUpylom mekcmol 3aKOHO8 TO XPECTOMATHIM U
coopHuKam 10KyMeHTOB). Ho B cratbsix 175-176 u 0 bikyne ToXke HUUETO HE TOBOPUTCS.
IIpenoxaBare/ib: 4TO 0X)KUAATIOCH OT HEBECTHI?

OtBet: OT HEBECTHI OXKMIAIOCH npudaroe (aKKa. HyOyHHY), KOTOPOE POIUTETH BBIICIISIIN JTOYEPH.
B Opake mpugaHbsiM pacropspkaics Myx (T.e. domanvHoe umyuwjecmso [MMYIIECTBO, BXOJSIIEE B
COCTaB npudaHo2o] MOCTYIaI0 B COOCTBEHHOCTh MYyka. Ho B OTHOIIIEHUN domanbHo20 umyuecmea
CYILIECTBOBAJ OCOOBINA MOPAMAOK MpaBoBOoro perymupoanus [3X, cr. 162-164, 167, 173-174]
(cmyoenmul yumupyiom u KoMMEHMUpYylOm mMeKCmuvl 3aKOHO8 TIO XPECTOMATHsIM U COOpPHHKaM
JIOKYMEHTOB). /lomanbHoe umyujecmeo TOJJIeKaI0 BO3BpaTy MpH pa3BoAe U, PaKTUUECKH, CIYKUIIO
eif, B oTOoM ciaydvae, coxepkanuem [3X, ct. 137-138, 142, 149] (cmydemmwr yumupyiom u
KOMMEHMUpYIom meKcmol 3aKOHO8 TI0 XPECTOMATUsIM U COOpHMKaM JOKyMeHTOB). OnHako B 175-
176 crarbsix wucnoms3oBan HE tepmun nydynny (“mpuganoe”), a Oojice NIMPOKHIA TEPMHH
wepuxmym (B pyCCKOM MEPEBOJIE HETOUHO MepeBeIEHHOE KaK “TIpuiaHoe”) — UMYIIECTBO, KOTOPOE
J104b MOJTy4yasa OT OTIla, KOTrJa OHa yXoJuia U3 JioMa (B XKpULbL, B Ipyroil oM, 3aMyX U T.A.). DTO
OBbUIO IUYHOE UMYUECBO KEHIIIUHBI.

IIpenonaBaresib: uTo emié 6bUI0 HEOOXOAMMO TS 3aKIIIOYEeHUs Opaka?

OtBer: Kpome Toro, ans BCTyIuleHUs B Opak ClIe0Bajl0 COCTaBUTh OpayHwvii konmpakm: «Ecnn
YeJIOBEK BO3bBMET JKEHY M HE 3aKJIIOUUT NUCbMEeHHO20 AO0TOoBOpa, TO 3Ta KEHIIUHA — HE
xeHay [3X, ct. 128]. Onnako HU B 175-#1, Hu B 176-1 cTaThe O 3aKIOUEHUHN OPAuHO20 KOHMPAKMa
HE TOBOPUTCSI.

IIpenogaBare/ib: Kakue U3MEHEHHUs B IPABOBOM CTaTyCce >KEHILMHbI TPOMCXOANIN MIPU BCTYIUIEHUH B
Opax; ¥ ecTh JIU 3TU U3MEHEHUs B CT. 175 u 1767

OtBer: Ecnu keHuMHa BeTymana B Opak, OHa Mojlyyaja MpaBOBOM cTaTyc Myxa. OTO
O3HaJaeT, 4To, eciu Obl o 175-i m 176-i crarbsMm nuia pedb 0 Opake, TO CBOOOJHAs >KCHIWHA
nomxHa Oblna ctaTth pabsiHel. Oanako storo HE mpoucxomut. MccnenoBarenu oOparunu
BHHUMaHue, 4To (1o ctarbsiMm 175-176) sxeHIMHA, KUBYIIas ¢ paboM, KaK HE3aMYKHSAS >KEHIIHMHA,
HE mensieT cBoif mpaBoBO# cTaryc 1 0cTaéTcs CBOOOAHOMN KEHIIUHOMN (KaTeTOPHH asuiym, T.e.
NOJIHONPABHOU CBOOOTHOM ).

Ecnu xeHmumHa BeTynana B Opak, TO OHa M3-1I0J] BIACTH OTIA MEPEeXOoIuiIa Mo BIACTh MYXa, UYTO
BBIpAKAJOCh TEPMHHAMH ‘SkeHa  (aKKad. auauamym) asuiyma’,  “KeHA  Mywkenyma’.
HccnenoBarenn moAu€pKHUBAIOT, YTO KEHIIMHA, JKUBYIAs C paOoM, He CUHUTAETCH <GKEHO)



(akkan. awwamym) pada (eapoym), a TPOAOIDKAET HA3BIBAThCS  <«JIOYEPHI0  YEJIOBEKA»
(akkan. mapam asenum), T.e. ocTa€Tcs MOJ BJIACTHhIO OTIA KakK Jr00as He3aMYXHSIS
IeBYyUIKA.

ITo «3akonam Xammyparuy», B Opake mpeaycMaTpuBaiICs pexcum oowHocmu umywecmsa (ct. 151-
152). Ognako paby ObUTO TaHO UMYIIIECTBO B pabCKuii nekyﬂuﬁl, U y TocnoauHa paba u cBOOOIHOMN
KEHILIUHBI HE BO3HHMKAJI0 OOMHOCTHU UMYIIECTBA.

IIpenogaBaresas. Terneps NOCMOTPUM Ha MPaBOBOM CTATyC JeTel, POXIEHHBIX OT CBA3U
CBOOOIHOM JKEHIITUHBI U pada.

OtBer: Ilo obmemy mnpaBwiy, ACTH, POXACHHBIE B Opake (3aKoHHOpOJCOeHHble), TOIYyYaloT
MPaBOBOM CTaTyc OTHA (Ha YTO YKa3bIBAIOT TEPMHUHBI “0Yb M ChIH asuiyma’, “I04b W ChIH
Mywkenyma’), 6HeOpauyHvle AETU — TONY4ar0T TpaBoBoil crtaryc Mmarepu. [lo ct. 175, nerm
POXKAANUCh CBOOOTHBIMU — T.€. IOJIy4aJi MPaBOBOM cTaTyc MaTepu, U «...TOCIOAUH pada HE MOXKET
NPEABSBIATh MPETCH3UN K JIETSAM JO4epU 4elioBeka 00 oOpameHuu uX B padctBo» (cT. 175).
DTO0 yKa3bIBaeT Ha BHEOPayHO€ MPOUCXOKICHHUE JETEH.

[To obmemy npaBuity, 1€TH, pOXKAEHHBIE B Opake (3aKoHHOpOdHcOeHHbie), HAXOAATCS MO BIACThIO
oria (Mo3TOMY Ha3bIBAIOTCS “I0UYb U CHIH asuiyma’, “I04b U ChIH MyuKkenyma’), 6Hebpaunvie ICTH
— HaxoIsTCA TOJ BIAacThi0 Marepu. B crarbsx 175-176 netm Ha3BaHbl JE€ThbMU JOYEPH
YeJIoBEKa, T.e. HAXOIATCS MO BIACThIO MaTepu (a He OTIa) Kak JroObie BHeOpauHble netu. [etu
HE CYMTAIOTCS MPUILIONOM pada. DTO TaKKe yKa3bIBaeT HAa BHEOPadHO € MPOUCXOKICHHE ACTEH.
[To obmemy mpaBuily, A€TU, POKIEHHBIE B Opake (3aKoHHOpOIICOeHHble), HACIEI0BAT UMYIIECTBO
OTIA, GHEOpayHble NETU — MODIH TONYYUTh MMYIIECTBO TOJNBKO OT Mmarepu. Ilo crt. 176, mocie
cmeptu paba (korma OH «yHAET K cynpOe») AeTH OT OoTla Hu4yero He mnoiydanud. CBoOomHas
KEHIIMHA (04Yb asunyma) 3abupayia CBOE JUYHOE HMYIIECTBO (wepuxmym), a HUMYIIECTBO,
HaXHUTOE ¢ paboM — JENHUIOCH MOMOJIaM: MOJIOBUHY TMOJTydYalia KeHIIWHA (M Mora mepeaarb cBoé
MMYIIECTBO JAETSAM IO HACJEJCTBY); BTOPYIO TOJOBHHY IMoiy4as rocrnofuH pada. Ecim 6w 31O
MMYILECTBO SIBJISLIOCH COOCTBEHHOCTHIO pada, TO OHO JOJKHO ObLIO MEPEUTH O HACIIECTBY AETSAM.
OnHako 3TOr0 HE MPOUCXOAMT — 3Ty YaCTh UMYIIECTBA 3a0UpaeT rocronuH pada (He sBISIOIIUHCS
HACJIETHUKOM paba). JleTu HacneayroT UMYIIECTBO CBOEH MarepH, Kak 3TO MPOUCXOAUT C JTHOOBIMU
6HeOpayHbLIMU IETHMU.

IIpenogaBareib: cenaeM BbIBOJ O HATMUMHM OpauyHBIX OTHOLIEHUH MPU CBSI3U CBOOOIHOMN KEHIIMHBI
u sapoym (paba).

OrtBer: B crathsx 175-176 «3akoHOB XamMMypanu» IOPUANYECKUX MPU3HAKOB Opaka W TPaBOBBIX
MOCJIEJICTBUI BCTYIUIEHUSI B OpauHble OomHouienus HeT. Peub HIET O 103BOJIEHHOM 3aKOHOM
coocumenvcmee pada aBopla wiM pada MywikeHyma ¥ CBOOOJHOW KEHIIMHBI (IOYCPH AGUIYMA).
Hano nonarars, 4To 103BOJIEHHE HA COXKHUTENBCTBO PAOOB asuIymMa co CBOOOJHBIMU >KEHITUHAMU —
J1aBajl TOCIIOAMH pabda (T.e. asuiym).

IIpenonaBareib: MOXET ObITh, OpauHbIE OTHOIIIEHHUSI BO3HUKAIHU U TIPU CBS3H CBOOOTHOTO MY>KUHUHBI
U pabbHU?

OrtBert: bpaunvix omuowenut He BO3HHU KA O U MPU CBSA3U CBOOOIHOTO MYKUMHBI U padbiHu [3X,
170-171, 146-147] (cmydenmul yumupyrom u KOMMEHMUPYIOM MeKCnbl 3aKOHO8 TI0 XPECTOMATUSM
u cOopHUKaM JOKyMeHTOB). [laxke ecnu OecniaoHas KE€Ha JaBaja CBOEMY MYXKY paOBIHIO AJis
POXJIIEHUs J1eTel, paOblHA HE MOIVIa PaBHATHCS CO CBOEH IOCIOXKOM, MHaye, B HaKa3aHHWE PaObIHs
«IPUYUCIISIIACH K OCTANBHBIM paObIHAMY» U Ha He€, Kak Ha OCTAJIbHBIX PaOBIHb, MOT OBITH HAJIOXKEH
“pabckwmii 3uak” [3X, ct. 146].

Ha otcyrcTBue OpadHBIX OTHOIICHWH YyKa3bIBaeT TOT (DaKT, 4TO NETH pPaOBIHU OT POXKIACHUS
Mojy4aqd MNpaBOBOM cTaryc MaTepu (pokaamuch pabamu) — T.e. ObUIM 6HeOpaumbIMu.
[TonmyuuTs cBOOONY (CTaTh 8oILHOOMNYUiEHHUKAMU) PAOBIHS U €€ JIeTH MOIVIM WJIM TOJBKO MOoCJie

1 Yro6bl MOHSTH, YbE ITO UMYILLIECTBO HEOOXOAUMO 0OpaTHTh BHUMAaHHE Ha TO, UTO I10 CT. 176 mocte cmepT paba
HMYILIECTBO JeTU/I0Ch MEXX/Y CBOOOZHOM >KeHIIMHOW 1 FOCIIOAMHOM paba. ITo 03HaYaeT, UTo MOJIOBUHA HaXKUTOTO
MMYyIIeCTBa ObII0 COOCTBEHHOCThIO TOCTIO/IMHA, BbIJIE/IEHHOro pady B KauecTBe pabckoz2o nekyius (rocrouH paba He
SIBJISICST HAC/IEAHUKOM paba v He HaC/Ie[0Bal 3TO UMYILECTBO, a 3abHpast ero ¢ IPUPALLeHUsIMHI Ha3az Kak
COOCTBEHHUK).



cMmeptu rocnonuna [3X, ct. 171] (cmyoenmor yumupyrom u koMmeHmupyom mekcmul 3aKOHO8 10
XpecToMaTHsIM U COOPHHKAM JTOKYMEHTOB), UM KOTJIa TOCIIOAMH NPHU KUZHU NPUZHAT OMYOBCME0 B
OTHOIICHUU JeTel paObIHU (CKa3ad JIETSIM «MOH JIETH»), OCBOOOIMII ATUX JIETeH — U Y3aKOHUN UX
(«aopupaBHsa ux kK gersam cympyru») [3X, cr. 170] (cmyodenmor yumupyrom u xommenmupyrom
MeKCMmbl  3aKOHO8 TIO XPecToOMaTHsiM U COOpHUKAaM JOKYMEHTOB). Y3akowenue oOemeu —
IOPUANYECKHUI aKT, MOCPEACTBOM KOTOPOrO HE3aKOHHOPOXKJIEHHbIE AeTH (T. €. POXKICHHbIC BHE
Opaka) TOJHOCTHIO WJIM YaCTHYHO TPUPABHUBAIOTCS, C IOPUAMYECKOM TOYKH 3pEHHUs, K
3aKOHHOPOXKACHHBIM.

Jletn paObIHH, KaK 6HeOpautble NETH, UIMYIIECTBO OTIa He HacienoBanu [3X, ct. 171] (cmyoenmoi
YUMuUpyrom u KOMMEHMUpPYom meKCcmol 3aKOHO8 TIO0 XPECTOMaTusM U COOpHUKAaM JOKYMEHTOB).
Tonbko B ciydae  y3akoHeHus, KOrAa  JeTH  paObIHM  CTAHOBMJIMCH  CBOOOIHBIMHU
(6onbHOOMNYWEHHUKAMY) U TIONYYAIId TIPABA 3AKOHHOPONCOCHHbIX Oemell, T.€., B JAHHOM Clly4ae,
CTaHOBWJIMCh “JIETbMH a6uiyma”, OHM MOIIM HacienoBarb umymiectBo otuna [3X, cr. 170]
(cmyoenmol yumupyiom u KomMmenmupylom mekcmol 3aKOHO8 TO XPECTOMATHSIM W COOpPHHKaM
JIOKyMEHTOB).

IIpenonaBarenn: Kak ke MOXKHO ONPECIUTh MPABOBOM CTaTyc 8apoym (pada)?

OtBet: [y1s TOrO 94TOOBI OBITH C60000HBIM HYKHO OBLUIO OBITH cyOwvexkmom npasa. Cybvexm npasa
JOJDKEH UMETh npasocyOvbekmHocms (CM. OIpeNlelieHHe), KOTopasi COCTOUT U3 NpasocnocoOHoCmu
(cM. ompeneneHue) u deecnocoorocmu (CM. OTIPENICIICHHE).

IIpasocnocobnocms 03Ha4ana, 4TO YEJIOBEK MMEIN IpaBa u 00s3aHHOCTU. Ho y paba HeT HUKaKHUX
MIpaB ¥ JIaxe 00sI3aHHOCTEH (TakkKe KaK y COOaKU HET 00sI3aHHOCTH OXPAHSTh JIOM; IIOTOMY, €CITH B
JIOM TIPOHMKHYT BOPBI WU TpaOUTeNd — coOake HeNb3s BUYMHUTH HCK O HEUCHOTHEHHH WU
HEHaJUIeXkKAIeM HCIIOJIHEHNH OOS3aHHOCTH IO oXpaHe noma). Paba Henmb3s Ha3BaTh deporcamenem
MMYILECTBA, MOJIYYEHHOTO OT TOCHOAUHA B pabCKull nekynutl, Ui JIULOM, MOJIB3YIOIMIUMCS YyXKOU
BEIIBIO  [cepsumyapuem, cynepguyuapuem wma omgumesmom]. Ilostomy y paba Her
npagocnocoOHOCmu.

Kak nmymectBo, pad HEe JOKEH ObUI HIMETh U deecnocodrocmy (Kak €€ He UMEJTH KUBOTHBIC WIIH
npeaMetsl). OnHAKO B APEBHOCTH JIIOAM BHJIENH, YTO, B OTJIUYHME OT KMUBOTHBIX, paObl MOIIU
COBEpIIATh OCMBICIEHHbIE elcTBUA. [loaToMy, B HapylieHue npuHiuna “pad — 3T0 UMYLIECTBO”,
3a pabamMH TPHU3HABANIACH O02PAHUUEHHAs 0eeCcnOCOOHOCMb, TIOJ KOTOPOH MOApa3yMeBaioCh, UTO
paObl MOIIM COBEpIIaTh [JEHCTBUS HEWPUAMYECKOTO XapakTepa (HE MOPOXKIAIOIIHE
IOPUINYECKHE TOCIEICTBHS), KOTOPbIE MPUHOCAT MOJb3y rocrnoguHy. Yto 3to 3a neiictBua? ITo
pabota B xo03siicTBe rocnoanHa. Caenku (Jaxe Melkhe) padbl COBEpIIaTh HE MOTJH, T.K. cOenKa
— BOJIEBbIE JEWCTBUS IIWI, HANpaBlICHHbIE HA YCTAHOBJCHHE, W3MEHEHHE WM MpeKpalieHHe
rpaXTaHCKUX MpaB M 00s3aHHOCTEH (T.€. CHOeNKa MOPOXKAAeT FOPUIMYECKUE TOCIEICTBHS).
JloroBopbl ¢ pabaMu ObLTH HEACHCTBUTENBHBI (a MO 7-i cTaThe «3aKOHOB XaMMypamu», JHIIO,
3aKJIIOYMBIIEE JIOTOBOp C paboM, oxuaana cMepTHas KaszHb). I[lodTomy paObl He SIBISUTHCH
COENKOCNOCOOHBIMU.

Pabp1 He HecaM CaMOCTOSATENLHOW FOPUIMYECKONH OTBETCTBEHHOCTH — 32 HUX OTBEYAJ TOCIIOMH,
KOTOPOMY M TPEABSABISIINCH BCE MPETEH3UH, eciau pad coBepinan mnpaBoHapyieHus. [loatomy y
paboB HE ObUIO U 0eNUKMOCNOCOOHOCMUL.

Y paboB HET BceX DJJIEMEHTOB npasocybvekmuocmu. ITO o3HaudaeT, 4To pabel HE sBrsrorcs
cybvexmamu npasa. CnenoBarenbHO, padbl — 00bekmul npasa. BBIBOI: pabbl HE UMEIOT cmamyca
€80000bl. A, 3HAUUT, HE MOTYT UMETb U cmamyca 2paxcoaucmea. IT0 CBA3aHO C TeM, UYTO MOTeps
cmamyca c60000bl — OBUTA MAKCUMATbHLIM YMAIEHUeM NPpasoCcnocoOHOCmu: TEPSITACh BCEe TIpaBa U
00513aHHOCTH, YEJIOBEK CTAHOBUIICS 0ObEeKmMoM npasa.

IIpenoxaBaresib: 4TO MOATBEPIKIACT HAIII BEIBOJ O TOM, YTO 8apoym (paldbl) — 3TO 0Ovexkmul npasa?
OrtBer: [l mioneit Toro BpeMeHU pabwl — Kareropus umyiiectBa. [loaTBepkieHHeM TOTro, YTO
pabbl ObUH OOvekmamu npasa (IBUKUMBIM HMYIIECTBOM) sIBISieTCS TOT (akT, 4to paboB
MPOAaBalii U TOKYIAJIH, TIepeaBalii 110 HACIEICTBY, Japuiu, OOMEHHUBAIN Ha JIPYrO€ UMYIIECTBO,
otmaBamu B 3anor [3X, cr. 7, 15-20, 116, 118, 119, 146-147, 171-172, 219, 231, 278-282]
(cmyoenmul yumupyrom u KOMMEHMUPYIOM MeKCmbl 3aKOHO08 TIO XPECTOMATHsIM W COOpPHHKaM



IOKyMeHTOB). HO coBpeMeHHbIE MCCIIeI0BATENH BBIICISIOT HX B COCLO8Ue Hec80O00HbIX (cocnosue
pabos). Cnenyer oOparuth BHUMaHue, 4uto pabwt — HE knacc, a cocnosue, xoropoe otTmnyaeTcs
0COOBIM TIPABOBEIM CTATyCOM, I€PEIaBaeMbIM 110 HACIIC/ICTBY.

IIpenogaBare/ib: Kakue COCIOBUS U KJIACCHl BO3HUKIIN B pabOBIaJeIb9ecKoM o0riecTBe?
OtBer: Takum o0pa3oMm, B JpeBHEM — pabosradeivyeckom OOIIECTBE OJHOBPEMEHHO
copMHUPOBAIKCH TPH KJacca U TPHU COCIOBHSA (Ha JOCKE COCTABIIECTCS CXeMa, YKa3aHHasi HUXKe):

aguym (“4eNIOBEK, JIIOAM ) - COCIOBHE MOJHOMPABHBIX CBOOOIHBIX:
oOIIMHHAs 3HATh (KJIACC IKCILTYaTaTopOB)
PSAIOBBIE OOMIMHHUKY (KJIACC MEITKUX HEIKCILTYaTHPYEMBIX IPOU3BOTUTEIICH )
myuikenym ("nadarowuii Huy") - COCIOBUE HEMOTHOMPABHBIX CBOOOIHBIX (KJIACC AKCILUTYaTHPYEMBIX
MIPOU3BOAUTEIICH)
6apoym - COCIIOBHE HECBOOOTHBIX (KJIacC IKCILTYyaTUPYEMbIX TPOU3BOIUTEICH)

MeTtonnueckne peKOMeHIAlUM:

JU1s akTUBHOT'O y4acTHs B JUCKYCCHM IPOpaboTaiiTe NepBOMCTOYHHUK, B JAHHOM Clly4ae
"3akoHbl XaMMypanu'", yCBOHTE N3JI0KEHHBIE B HUX (aKThI, MpoaHanu3upyire nx. CocraBpTe
KOHCHEKT I10 KaKA0OMY U3y4aeMOMY UCTOUYHHUKY, B KOTOPOM: YKQKUTE MECTO U BPEeMsl IOSIBICHUS
JOKYMEHTA, OIUILINUTE UCTOPUIO €r0 CO3AAHUS, CTPYKTYPY, OTIINYUTENIbHbIE YEPTHI;
OXapaKTepU3yHTe IPABOBbIE HHCTUTYTHI, PEryJIHpyeMble JOKYMEHTOM, C 00s13aTeIbHOM CChIIIKOM Ha
CTaTrby (PyKOBOJCTBYHTECH MTPETIOKEHHBIM IJIAHOM CEMUHAPCKOTO 3aHSTHS); CACIANTE BHIBOJIBI,
MIOJIy4EHHBIE B XOJI€ aHAJIN3a U COIIOCTABIICHUS OT/IEJIbHBIX IPAaBOBbIX MoJoxeHuil. [1o Teme
"IIpaBOBOE MOJIOKEHNE HACEIEHUSI 110 3aKOHAM XaMMypanu'" peKOMEHIyeTCsl 3arl0JIHUTh
CIIC/IYIOIYIO TaOIuILy:

Ilpagoeoit cmamyc nacenenus Basunonuu no 3akonam Xammypanu

ABUIYM («4enoBek») |MymKeHyM («I1aJarouii
HHI», JINII0, HAXOASAIIeecs
Ha rocy/1apcTBEHHON
ciyx0e: peaym, Oaupywm,
IIPUHOCSIINHN 10X01»,

TaMKap , HIaMaJ'IJ'IYM nu
ap.)

Bapaym (pa0)

1. EcTb uniu HET mpaBo
COOCTBEHHOCTH Ha
3EeMITIO

2. EcTb unu HeT npaBo
COOCTBEHHOCTH Ha
JNIBUKUMBIE BELLIU

3. EcTb nnm HeT npaso
COBEPILIATH CACIIKU

4. Nmeet 511 mpaBo
3alMIIAaTh CBOU

VYKaxxuTe cTaThy, Iae
OHO BCTPEYACTCS.
Hammpumep,

Cr45

YeNOBEK «0omoacm
none 3a apeHoHyIo
naamy»

Hcrern — c1.?
OTBETUYHK — CT.?




HWHTEpeChl B cyne U B |CBuAeTeNb — CT.?
KaueCcTBE KOTO
5. 3amuniaet oy 3akoH | JKusHp — cT.?

UX JKU3Hb, 370pOBbE |310pOBBE — CT.?

U HUMYIIECTBO NmyiectBo — cT.?
6. eCTh WJIN HET MPABO
BCTyHarh B Opak

2. Onpoc/KoNI0KBUYM (CTYICHTHI OTBEYAIOT HA 3aJJaHHBIE BOIPOCHI)

KonnoxkBuyMm no teme: 3uenenus 6 UCHOYHUKAX U cUCeEMe NPAasa 3anaonblx CmMpan nocie
8MOPOU MUPOBOU BOUHDL.

Bonpocwi:

1. ®opMBbI cucTeMaTH3aluu HOPMAaTUBHBIX aKTOB (KOAU(HKALNS, KOHCONUIALNS, HHKOPIIOPALIKs)
2. ITytu cOnnxeHns: aHII0OCAKCOHCKOM M KOHTMHEHTAJIbHON IIPAaBOBBIX CUCTEM

3. 3MeHeHue COOTHOLIEHUS PO 3aKOHA M aIMUHUCTPATUBHOIO aKTa

4. BausiHue BHEIIHUX (PaKTOPOB Ha pa3BUTHE HAIIMOHAJIBHBIX IPABOBBIX CHCTEM.

5. Crupanue rpaHul MeX1y yOJIHMUHBIM U YaCTHBIM IIPAaBOM

1.®opMbl  cHCTEMATH3AUMH  HOPMATHBHBIX aKTOB  (KoguduKanus, KOHCOJMIALMSA,
HHKOPIOpanus)

TenpeHust K CUCTEMAaTH3AIlM HOPMAaTUBHBIX AaKTOB IPOSBISIETCS B (opMe KOIU(DUKAIIH,
MHKOPIIOpAllMM U KOHCOMUAAuKU. B cTpaHax KOHTHHEHTAJbHOW CHUCTEMBl CHCTEMaTH3allus IpaBa
ocymiecTBIisieTcs B hopMe KoAUPUKAIUU. DTO O3HAYACT:

- OOHOBJICHHE COZICPIKAHUS CTAPBIX KOJEeKCcoB (3aHoBO u3nokeH GI'K 1804 r.),

- MOSIBJIEHNE HOBBIX KOJIeKCOB. ( B 1958 romy Obu1 yTBEp:k/ieH HOBBIN YTOJIOBHO-IIPOLIECCYATbHBIN
konekc @pannuu (BMecto YIIK 1808 roma). B utone 1992 rona 6b11 npuHIT B BecHOW 1994 roma
BCTYIIWJI B CUJTy HOBBIM Yros0BHbIHN kosieke @pannuu (B3ameH YK 1810 roga).

- W3JaHUE€ OTpPaCIEBBIX KOAEKCOB. Bo dpaHUMM HBIHE HACUUTHIBAETCS HECKOJIBKO JIECATKOB
OJO0OHBIX KOJIEKCOB - O TPY/E, TOPOKHBIH, CEIbCKUM, HAIOTOBBIN, TAMOKEHHBIH U Ap.

AHIIMHACKHE IOPUCTHI MPEANOWwIM KoaudHKanuyd Oosee ONepaTUBHBI METOJ KOHCOIMJAIUU
3aKOHOJATEIbHBIX aKTOB B €AMHbIE yHU(UIMpoBaHHbIE akThl. HopMmbl, comepkamiuecs B psje
3aKOHOB M TIIOCBSIIEHHBIE OJHOMY IIpEIMETY, OOBEAMHSIOTCS B TEKCTE OJHOTO 3aKOHA.
Konconunanus kacaercss ofgHoW (opmbl mpaBa, 0e3 HM3MEHEHUH B HOpPMAarWBHOM MarepHalie.
Hanpumep, OCHOBHBIM HMCTOYHHMKOM AHIVIMMCKOTO aKIIMOHEPHOIO IIpaBa sABIAETCA 3aKOH O
KoMraHusax 1985 roma, KOTOpBI KOHCOMMAMPOBAI HOPMBI, OTHOCSIIMECS K CO3JaHUI0 U
JESATEIbHOCTH KOMITAHUH.

®enepanpHoe 3akoHoAarenbcTBO CIHIA ¢ 1926 roga mybnukyercst B CHCTEMaTU3UPOBAaHHOM BUJIE B
kadectBe CBonma 3akoHOB CIIA, cocrosmero u3 50 pa3nenoB, KakIpld M3 KOTOPBIX IHOCBSILEH
OTIPENICTICHHOW OTpaciu TpaBa JUOO KPYIMHOMY IMPAaBOBOMY HMHCTHTYTY (Hampumep, paszmen 7 -"
Cenbckoe xo03s1iicTBO", pa3aen 12 -" banku u 6ankoBckoe neno", pasnen 17 -" ABropckoe mpaso ",
paznen 50 -" BoiiHa u HaninoHambHast 06opoHa" ).

ITo cBoemy coctaBy CBoJ BecbMa HEOJHOpOAEH. HekoTopele ero pasfenbl COCTAaBIEHBI Ha
OCHOBE MHKOPIIOpAllUU - 00bEITMHEHUS, CBE/IEHUSI MHOKECTBA HOPMAaTUBHBIX aKTOB B €IMHOE II€JI0€
- CBOJIbI, COOpaHMsI HOPMATUBHBIX akTOB. [Ipyu MHKOpPIIOpAIIMM B HOPMATUBHBIE AKThI, BKIIOYAEMbIE B
coOpaHUsl, HUKAKMUX U3MEHEHUH U JOMOJIHEHUI HE BHOCUTCS, OHU BKJIIOYAIOTCSI B TOM COCTOSIHUU, B
KaKkoM OHHU OBUIM Ha MOMEHT MHKoprnopauuu. Jpyrue pasnenst CBoja, HaIPOTUB, BKIIIOYAIOT B ceOs
KOJIEKChI 3aKOHOB 10 COOTBETCTBYIOIIEH OTpPACiIM MpaBa, COCTABIEHHBIEC 10 ONPEACIEHHON CXeMe.
Hanpumep, paszgen 18 (wactu 1) CBoma 3akoHOB coaepxuT miaBy " OOmmue monoxenus ",
paccMaTpHUBaroIIyI0 BOIPOCH KilacCU(PUKAIIMK MPECTYIUIEHUH, COydacTusi, HEBMEHSIEMOCTH, TaM Ke
JaeTcsi OompeseleHne HEKOTOphIX TepMHHOB. " OcobenHas yacth " CBopma npenacTaBisieT coOOn



denepanbHbIe 3aKOHBI, M3/aHHBIE B an(aBUTHOM mopsake. Hampumep, 3aKOHBI: O KOHTPOJIE HaJ
opranu3zoBaHHOW TmpecTynmHOCThIO (1970 1); o TOproBne HapkoTukamu (1982,1988 1 r); o
3nmoynoTpednenusx ¢ komnbiotepamu (1986 1.); o koHTposie Haa mpectynmHOCThIO (1984 1.); o
KOHTPOJIE HaJl HACUJIHLCTBEHHOHN MPECTYMHOCTHIO M IpaBompuMeHstomux opranax (1984 r.). Coxg
3akoHOB CIIIA mnepeusgaercs kaxiple wmecTh JeT. IIpuHuMas ouepeqHOM 3aKOH, aMEepUKaHCKUI
KOHI'PECC yKa3bIBaeT, Kakoe MeCTO J0JbKeH 3aHATh OH B CBoje 3akoHOB CIIA u kakue u3MeHeHus
JIOJDKHBI OBITH B CBSI3U C 9TUM BHECEHBI B pa3zieiibl, IJIaBbl U aparpadsl aeiictyromiero CBoa.

B CIIA rtaxxe mpoucxonuT yHU(UKaLus, COMMKEHNEe 3aKOHOAATeIbCTBA ITATOB, KOTOPOE
MOKET OBITh JOCTUTHYTO JIUIIb HAa TOOPOBOIBHOM ocHOBe. B 1920-x romax cran GpyHKIIMOHHPOBATH
CO3/IaHHBIM HA YaCTHbBIC ACHbI'M AMEPUKAHCKUI MHCTUTYT IIpaBa, KOTOPBIM BMECTE C aMEepPUKaHCKON
accolanuei agBokaroB, a mo3aHee ¢ OOIIEHAIIMOHANBLHOW KOMHUCCHEHW NpEeNCTaBUTENCH BCeX
HITaTOB MYOJIMKYET MPOEKThl €IMHOOOPA3HBIX 3aKOHOB U MPUMEPHBIX (00pa3LOBBIX) KOIEKCOB IS
MIPUHSITHS KX 3aKOHOAATEIbHBIMU coOpanusiMu 1iaroB. Ho u3 moutu 200 mpeayioxKeHHBIX MPOSKTOB
onoOpenue monyuunu MeHee 20, B OCHOBHOM B oOiacTu ToproBoro mpasa. HambGonee ymaunoi
oOmieHanMoOHANbHON Konupukamuen cuurtaercss EnmHooOpasHbiii Toproseiid kogexe CIHIA w3 400
CTaTeu, mMpemIoKeHHbIH B 1952 rogy M mpuUHATHIA ¢ HEOOJBIIUMHU TOMPABKaAaMU BCEMHU IITATaMH,
kpome Jlynsuansl, rue, ogHako, ¢ 1974 roga Takxke AEMCTBYIOT MHOTHE €T0 pa3eibl. ITOT KOAEKC
pEryaupyeT MHUPOKUN KPYT BOIPOCOB, CBSI3aHHBIX C BHYTPEHHEW U BHEIIHEH TOProBiiei, BKIOUas
OWpKeBbIC 3HAKW, OAHKOBCKME ¥ KpPEIUTHBIC OINEPAlNU, TMPONAKH MPESANPUATHH, MpaBUIa
oOpallleHus: TOPrOBOM JOKYMEHTAIIHH.

CrpemiieHre K YHU(UKAIIMU TPUBETO K CO3MaHUI0 MHCTUTYTOM aMEpHUKAaHCKOTO IpaBa B
1962 rony IIpumepnoro ( MonenbHOro ) YrolIOBHOTO KOJEKCA, KOTOPBI OOBEAMHSIT HOPMBI
YTOJIOBHOTO, YTOJIOBHO-TIPOIIECCYAIIbHOIO M YTOJIOBHO-UCIIOJIHUTEIBHOTO MIPaBa.

2) HyTH COJIMKEeHHU AHIVIOCAKCOHCKONH M KOHTHHEHTAJIbHOM NMPaBOBLIX CUCTEM

Habmrongaercs cOnnkeHne aHITIOCAKCOHCKOM M KOHTHMHEHTAJbHOW MpaBoBbIX cucTeM. Ilytu
CONMKEHMsS: ¢ OTHOM CTOPOHBI - pacHIMpeHHe cBOOOABI CyAeOHOTO YCMOTPEHHS, (aKTU4eCKOe
MNpeBpaliCHUC CYIAbH B 3aKOHOAATCIId B CTpaHax KOHTHHEHTAITLHOU CHUCTEMBI, IOC cyaeGHaﬂ
NpakTuka oduuuanbHO He sBisercs 3akoHOM. C Jpyroil CTOPOHBI, OCIA0IAeTCs NPUHIIMIT
00513aTeIBHOCTH MPELIEICHTA, MOBBIIIACTCS POJIh 3aKOHA B CTPaHAX aHTJIOCAKCOHCKOM CHCTEMBI.

B cTpaHax KOHTHMHEHTAIbHOH CUCTEMBI CyneOHas MpakTUKa O(QUIMATIBEHO HE SBISETCS 3aKOHOM.
CunraeTcs, 9YTO poOJib Cyla COCTOMT B NMPUMEHEHHH 3aKOHA, CyI HE CO3IaeT OOMIMX HOPM H €ro
peleHre 00s3aTeNbHO TOJNBKO AJISi KOHKPETHOro jeia. MakTH4ecku HOPMBI, CO3JaHHBIE B CyJax,
UTPAOT BKHYIO POJIb B KAYECTBE UCTOUYHHUKOB IPaBa CTPAH KOHTUHEHTAJIIBHON CHCTEMBI. [IpndnHbI
TOMY CIEIYIOLIHE:

1) B pamkax oOIiel 3aKOHHOW HOPMBI YacTO BO3MOJKHBI pa3lIMYHbIE KOHKPETHbIE BapHaHThI, MX
BBIOMpAET Cyx;

2) cyn TOJKYET HesiICHbIE, HEOIIpeIeJICHHbIE HOPMbI 3aKOHA;

3) 3aKOHBI UMEIOT MNpoOenbl, KOTOPble BOCIOJHSAIOTCA CYIOM, 3aKOHOAATENbCTBO OTCTAeT OT
MOTpeOHOCTEN COLUAIBLHOIO PA3BUTHS.

TakuMm myTeM ¢paHIy3cKHe CyAbl CO34ajd NpaBuWiIa O OE3BMHOBHOM OTBETCTBEHHOCTH
NPUYMHATENS BpeAa, O HEOCHOBATEIbHOM  OOOTAllleHWH, 3aJIOKHIM  OCHOBBI  TEOPHUHU
3710ynoTpeOIeHust IpaBoM U T. A. Takum 00pa3oM, B CTpaHaX KOHTUHEHTAJIbHOMN cHCTEMBI CyeOHas
MpakTrKa (B MEpBYIO ouepenph BEpXOBHBIX CYIOB) MPEBPATHIIOCh B CAMOCTOSTENBHBIA U BaKHBIN
MCTOYHUK MpaBa, HECMOTPSI Ha TO, 3aKPEIUICHA UJTH HET B 3aKOHE €€ HOBasi pOJlb.

B cTpanax aHMIOCaKCOHCKOW CHCTeMBI HaOJIOmaeTcs OcCiaOleHue MTPHHIUMIA 003aTeIbHOCTH
npeneaeHTa (CyneOHbI MpereneHT - 3TO pelleHue cyla, 00s3aTeNbHOe Ui BCEX CYNOB PaBHOW U
HU3IIe WHCTAHIIMHU), BBITECHEHUE TPEIEeIEHTHOTO IpaBa (IPEleACHTHOE IMPaBO-COBOKYITHOCTD
HOpM, BBIPaOOTaHHBIX CyJaMH) CTaTyTHbIM. Bo BTOpoil monoBuHe 20 Beka B AHINIMM MPUHSATO
MHOTO 3aKOHOB, aJJIMUHUCTPAaTUBHBIX aKkTOB. Bce Gosee mmpokuil Kpyr oOUIeCTBEHHBIX OTHOIIEHUMN
perynupyercs He CcyaeOHbIMH pELICHHUsSMH, a 3akoHaMH. B yrojmoBHoM mpaBe AHIIHMU



npeoOnagaromnii UCTOYHHK -3aKoHOoAaTeNnbeTBO. B Anrmuu u CIHA npeneneHT mpeBpariaercs u3
CaMOCTOSITEJIbHOTO MCTOYHHKA MpaBa BO BCIIOMOTaTelIbHOE CPEICTBO TOJIKOBAHUS HOPM MHCAHOTO
npaBa, 3aKOHOAATENbCTBA. KaxIbplii 3aKOHONATENBbHBI  aKT  CONMPOBOXAAETCS  OONBIIMM
KOJIMYECTBOM MPELIEICHTOB, KOTOPHIE TOJKYIOT U YTOYHSIIOT €ro HOpMbl. OJIHAaKO MpEeLEeaeHT BCe e
UTpaeT 3HAUYUTENBHYIO polib. [[puunHbl TOMY Clieaylomue:

1) Komekchl OTCYTCTBYIOT, TO €CTh OOIIMX OTPACIEBBIX 3aKOHOB HET, BCE 3aKOHBI CIIELUaJIbHbIC,
y3KHE 10 COACpXKaHUI0. B psife BaXKHEHIINX pa3/ieoB IPaKAaHCKOTO MpaBa UMEHHO IMPELEACSHT, a
HE 3aKOH ONpefeNseT NPUHLUNUATIbHBIE TMOJKEHUS IPABOBOTO pEryjlupoBaHus (Hampumep,
MPEICTaBUTEIBLCTBO, 0053aTENbCTBA U3 IPUUMHEHHS BPEa);

2) 3akoHHas HopMa (a TakXKe aJMHMHHUCTPATUBHBINA akT), Oyly4dd €JUHOXIbl HCTOJIKOBaHA U
MPUMEHEHA CYJIOM, IPEBpaIaeTCss B CyNeOHbII MPELeeHT, TO €CTh B JalbHEHIEeM JT0JKHA OyleT
MPUMEHSTHCSI U TOHUMAThCA TaK, KaK €€ YyXe HCTOJKOBaJ W MPUMEHWI Cy[I. 3aKOH Kak Obl
OZIEBaETCs B CyI€OHYIO MAHTHUIO M B YCTOM BUJE IPUMEHSETCS OJMH pa3;

3) 3akoHHBIE HOPMBI CO37a0TCS Ha 0a3e cyAeOHbIX mpeneaeHToB. [103ToMy-TO aHIIHIICKHE 3aKOHBI
Y3KA ¥ KOHKPETHBI MO COAEP)KaHUIO, YTO B MX OCHOBE JIS)KAT KOHKPETHBIE CylAcOHBIC PEILICHUS.
Ecnu craryT u npenieieHT NpoTUBOpeyar Apyr APYTY, IPUMEHEHUIO MOAJIEKUT CTaTyT.

QdakTHyeckoe NpHU3HAHHWE CyAeOHOW MPAKTUKM B KAaYECTBE MCTOYHUKA TpaBa B CTPaHAX
KOHTUHEHTAJIbHONH CHCTEMbI IpaBa U OAHOBPEMEHHO MPOMCXOMASIIUN IMpollecc U3MEHEHUS pOoiu
MPENEACHTOB, OCIabIeHusl TMPUHIUIIA O00S3aTeIbHOCTU TMpeleeHTa B CTpaHax OOIIero mpasa
MPUBOAAT K B3aMMHOMY COJMDKEHHUIO ATHUX JIBYX BEIYIIUX 3allaJHbIX [IPABOBBIX CUCTEM B BOMPOCE,
KOTOPBIN BCceraa ObLT ITIaBHBIM KPUTEPUEM HX pa3rpaHUUCHHUSL.

3) U3MeHeHHMe COOTHOLICHHS POJIM 3AKOHA M a/IMUHUCTPATHBHOIO aKTa

HaOmonaercs majeHue pojiM 3akOoHA (3aKOH - 3TO HOPMATHBHBIM aKT 3aKOHOAATEIbHOIO
opraHa BiacTu (mapiiaMeHTa, KOHIpecca, OyHaecTara M T. 1.) M OECHpEleACHTHBIA pPOCT
aJIMUHUCTPATUBHBIX (IIOA3aKOHHBIX) AKTOB. AJMUHUCTPATHBHBIC aKThl NMPUHUMAIOTCS OpraHaMu
WCTIOJTHUTEIIEHOW BJIACTU: IPABUTEIIHCTBOM, MHHUCTEPCTBAMHU, MYHUIUITAIUTETAMH, IPEPEKTaMU U
T. 1. OHM coneprkar 6osee NoAPOOHYIO PerIaMEHTALMIO YCTAHOBICHHBIX B 3aKOHE MPaBHJI, 1OJKHBI
OCHOBBIBAThCSl HAa 3aKOHE M HE MOTYT €My NpPOTHUBOpeYuTh. Bo BTOpo# monoBuHe XX BeKa poiib
aJIMUHUCTPATUBHBIX aKTOB 3HAYMTENIBHO BO3pOCia. DTO MpOosiBICHHE OOIIeH TeHJCHIIUN YCHIICHUS
POJIM UCTIOJTHUTEITLHOM BIACTH.

[Tanenue ponu 3akoHa MPOSBISAETCS B PA3IMYHbIX opMax:
1) B psane crpan 3amana KoHcTUTynMM OrpaHMYMBAIOT 3aKOHOJATENBbHYIO BJIACTh IapiiaMEHTa
ONpEeNENEHHBIMU IIpeaAMETHBIMU paMkamu. Koncturynmss @panmum 1958 rogma ycranosuia
MCYEPIBIBAIONINN TEepeYeHb BOMPOCOB, MO KOTOPHIM BIIPABE 3aKOHOAATENICTBOBATH IAPJIAMEHT
(mpaBa u cBOOOIBI TpaxkJIaH, W30HMpaTelIbHOE IPaBO, YrOJOBHOE MPaBO M CYIONPOU3BOICTBO,
o0opoHa cTpanbl, puHAHCH U T.1.) Bce ocranbHble MpaBOBBIE BOMPOCH, HE BXOSIINE B 00JIaCTh
3aKOHOJATEIbCTBA, PETYIUPYIOTCS PENIAMEHTAapHBIMU AKTaMHM HCIOJHUTEIBHBIX OPraHOB IYTEM
MPUHSATHSL IEKPETOB - AKTOB IVIaBbl TOCYNAPCTBa (MIPE3UAEHTA) WIH IPEMbEP-MUHUCTPA.
2) Bo Bcex 3amagHbIX CTpaHaX MIMPOKOE pPACHPOCTPaHEHHE MOJYYHJIO JeJIETMPOBAaHHOE
3aKOHOJATEIbCTBO - HMMEIOIIME CHUJTy 3aKOHAa HOpPMAaTHUBHBIE AaKThl, NMPUHMMAaeMble OpraHaMu
UCTIOJIHUTENIbHOW BIacTU (IMPaBUTENBCTBOM, MPE3UTEHTOM) B CHIIY OCOOBIX, IPEAOCTaBIEHHBIX EMY
MIapJIAMEHTOM ITOJIHOMOYMH. Bo @paHImy akThl JENErHpOBAaHHOTO 3aKOHOJATENIbCTBA HA3BIBAIOTCS
OpAOHAHCaMH.
3) Camo coaepxaHHe 3aKOHOJATENbHBIX AKTOB, M300MIYIOIMIMX OOLIMMH BBIPRXKEHUSMHU, TaKOBO,
4T0 TpeOyeT W3AaHUS KOHKPETH3UPYIOUIMX MpaBWi, HWHCTPYKUUH, pernameHToB. IlomoOHble
3aKOHBI UIMEHYIOTCS "' 3akOHamMu-ckenetamu', " 3akoHaMHu-paMkamu''. Bo ®@paHuuy BO UCIIOIIHEHHE
BaXHOTO 3aKOHA IIOYTH BCEra NPUHMMAETCS IMPaBUTEIIbCTBEHHBIM NIEKPET, KOTOPBIA YTOUHSET,
pa3BUBAET, JOMOJIHSET MMOJIOKEHUS 3akoHa. be3 Takoro nekpera 3akOH (aKTHUECKHM HE MOXKET
IIPUHUMATHCS.

4) BausiHue BHeIIHUX ()AKTOPOB HA Pa3BUTHE HAIMOHAJIbHBIX MPABOBBIX CHCTEM.



Habnromaetrcss ycuneHue BIUSHHS BHEHIHEro (akropa Ha pa3BUTHE HALMOHAJIBHON

(BHYTPUTOCYIapCTBEHHOW)  CHCTEMBbI TyTeM  yHU(UKAIUU, COMMKEHHs]  HAaIMOHAJIBHBIX
3aKOHOJATEIbCTB; a TAK)KE IIyTEM IOBBILIEHHS POJIM MEXTYHAPOJHOTO IIpaBa.
C cepeaunbl 20 Beka aKTMBHO HJAET IHpouecc YyHHU(DUKauu, CONMKEHUS HalMOHAJIBHBIX
3aKOHONATEIbCTB, YTO O3HA4YaeT OOIIMH KypC roCylaapcTB Ha ONpeAesieHHe OOIIMX HarpaBiIeHUN
COIVIACOBAHHOI'O Pa3BUTHs HAllMOHAJIBHBIX 3aKOHOAATENILCTB, HA MPEO0JIEHUE IPABOBBIX Pa3InUMi
U BBIPAOOTKH €AMHOOOpA3HBIX HOPM IPABOBOTO DPETYIMPOBAHMS OIPEACICHHBIX OOIIECTBEHHBIX
OTHOLLUEHUH.

Crioco0bl yHU(UKAIIMK YaCTHOTO MpaBa:

l)ocpeicTBOM — 3aKJIFOUEHMsI MEXIYHApPOAHBIX JOroBOpOB ( KOHBEHUMH ) M BKIIIOYEHUS
YHU(UIMPOBAHHBIX HOPM BO BHYTpeHHee ( HalMOHAJIbHOE ) 3aKOHOMATENbCTBO. Hampumep,
CTpaHbl, MOAMKUCABIINE U TTpucoeauHuBIInecs K JKeneBckoil BekcenbHOM 1930 roga m XKeneBckoit
yekoBoi 1931 roa KOHBEHIIMAM, BBEJIH Yy ce0sl BEKCEIbHBIC U YEKOBBIE 3aKOHBI COOTBETCTBYIOIIETO
COZIEpIKaHMS;
2)ryTeM COBMECTHON pa3pabOTKH PsIIOM TOCYIapCTB MM CIIEHUAIN3UPOBAHHON MEXIyHAPOTHOU
OpraHu3aiyell TUIIOBOIO 3aKOHA U MOCIEYIOIIUM MPUHATHEM €r0 3aKOHOJIATEIbHBIMH OpraHaMH
psanga crpaH. CKaHAMHABCKUE CTPaHbl B TAKOM MOPSAKE NPUHSIIM €IUHbIE MaT€HTHBIE 3aKOHBI,
3aKOHBI O JIOTOBOPE KYIUIU-IIPOJIAXKHU U JIp.;
3)nyreM JO0OpPOBOJIBHOTO OJHOCTOPOHHErO 3aMMCTBOBAHUS( PELENIMH) OAHUM TOCYyIapCTBOM
OTAEIBbHBIX HHCTUTYTOB, HOpPM JpYyroro rocyaapcrsa. Hampumep, HMHCTUTYT JOBEpPHUTEIbHOMN
COOCTBEHHOCTH aHIVIO-aMEPHKAHCKOTO IpaBa BOCHPUHAT MpaBoM SmoHWH, MEKCUKH M MHOTHX
Opyeux CTpaH.
VYHUHUKALNS MOXKET NMPOUCXOANTh B MAacIITadax BCEro MHpa M B PaMKax OTACIHHBIX PErHMOHOB -
rpynnax CTpaH €O CXOAHBIMM 3KOHOMMYECKUMH, IOJIMTHYECKUMH, IPUPOIHBIMU YCIOBUSIMH,
MMEIOIINE TECHBIC TPaKIAHCKHUE W TOPTOBBIC CBA3M, €AMHYIO peiuruio. Pumckuit goroBop 1957
rora o cozganuu EBpormeiickoro skoHomuueckoro cooduiectsa ( EDC ) BO3moXuJI Ha CTpaHbl-
yieHbl EDC 0053aHHOCTh YHH(PUIIMPOBATh M COMMKATH CBOE HAIMOHAIBHOE 3aKOHOIATEIHCTBO B
TOM Mepe, B Kakoil 3T0 HeoOxomumo aisi (yHkuoHupoBanus " OOmiero peiHka " YHuduxamus
npaBa B EDC ocymiecTBisiercs AByMS MyTSAMHU: 1) MOCPEICTBOM 3aKJIIOYEHMSI MEXKITYHApOJIHBIX
JIOTOBOPOB U COIVIalleHMH Mexnay cTpaHamu-wieHamu EDC (1 mHampumep, JlrokcemOyprekas
KOHBEHIIMsI 0 " mareHTe coobmectBa" 1975 rona); 2) opransl EDC u3natoT HOpMaTHUBHBIE aKThl,
KOTOpbIE  HENOCPEACTBEHHO JEHCTBYIOT, IPHUMEHSAIOTCA W MOMIEXKAT NPUHYIUTEIBHOMY
MCIIOJTHEHUIO BHYTPH KaXkJI0To rocyaapcTna, sxoasiiero B EJC.

Ponp MexayHapomHOro ImpaBa NOBbIIIAETCA. MeXAyHapomgHOE IpaBO - CHUCTEMa
IOPUAMYECKUX HOPM, CO3/IaBaeMbIX FOCyJapCTBaMU Ui PETYJIMPOBAaHUS OTHOILIEHUIN MEXIy HUMU U
JAPYTUMH YYaCTHUKaAMH MEXAYHApOJHOTro OOIIEHUs, B LEIIX 00ecneueHns MEeXAyHapOJHOro MUpa
U coTpynHuYecTBa. boibllyto poib B HEM HpUOOpENH HOPMBI, PEryIUpPYIOLIHE COTPYIHHUYECTBO
roCyJ1apcTB B 00JIaCTH IpaB yenoBeka. [ paxk1aHCKUE, MOJTUTUYECKUE, SKOHOMUYECKHE, COLTUANIbHBIE
U KyJIbTypHbIE MpaBa 3adukcupoBaHbl Bo BceoOuieil aexmapanuu npas yenoBeka ( 1948 1. ), B
MexayHapoJHOM MakTe 00 SKOHOMHUYECKHMX, COLMAbHBIX M KyIbTYpHBIX mpaBax ( 1966 r. ), B
MexIyHapOJHOM MAKTe O TPAXKIAHCKHUX M MOJUTUYECKUX MPaBaxX M MPOTOKoyax K Hemy ( 1976 1. ).
MexayHapoJHOe IpaBo Bce 0ojiee OTUETIMBO IMOJpPA3eNseTcss Ha MEeXJIyHapoaHOe MyOIu4HOe,
YacTHOE IMIpaBO, MEXIAYHAapOJAHOE HKOHOMHYECKOE, MOPCKOE, BO3IYIIHOE, KOCMHUYECKOE,
I'YMaHUTapHOE MPaBo.

S) Crupanue rpaHul MekAy NyOJMYHBIM H YACTHBIM NPABOM

B nateix, u3MeHeHHsI B CUCTEMe TpaBa 3alaJHbIX CTpaH MPUBOAAT K CTUPAHUIO TPAHUIL] MEXTY
NyONMYHBIM M YacTHBIM IpaBoM. PacimmpeHue BMeIIaTeNnbCcTBa TOCYAapcTBa B SKOHOMHUKY
COIPOBOXK/IAETCSl YCUJIEHUEM MYyOJIMUYHBIX Hayal B YaCTHOM IpaBe ( IpaKJaHCKOM U TOprosom). B
chepe  peryaMpoBaHHs ~ HMMYIIECTBEHHBIX  OTHOILIEHMH  HEM3MEPUMO  BO3pacTaeT  poib
a/IMMHHUCTPATHBHOIO HOPMOTBOPYECTBA, MPEANUCAHUNA MUMIIEPATUBHOIO XapaKTepa, UCXOMALIUX OT
OpPraHoOB TOCYJapCTBEHHOIO yIpaBieHHs. Bce 3TO NpUBOOUT K CTUPAHUIO TpaHUL MEXIY



MyOJIMYHBIM M YaCTHBIM TMPAaBOM, K OOPa30BAHHUIO HOBBIX KOMIUIEKCHBIX MPABOBBIX OTpaciieil u
MHCTUTYTOB, B KOTOPbIX HOPMBI YacTHOTO U MYOJMYHOTO IMpaBa TeCHEHIIUM o00pa3om
B3alMOCBSI3aHbl: TPYAOBOE IPABO ( COBOKYITHOCTH IPABOBBIX HOPM, PETYIUPYIOIIUX OTHOLIEHUS B
chepe HaliMa © UCHONB30BaHMUS pabouell CHUIIBI), CEIbCKOXO3AMCTBEHHOE IpaBO, IIPaBO
MPOMBIIIJICHHON COOCTBEHHOCTH, aBTOPCKOE, TPAaHCIOPTHOE, JIECHOE, TOPHOE, CTPaxOBOE,
MEXIYHApOIHOE YacTHOE MpaBo. TeM He MeHee JeJeHHe IMpaBa Ha IMyOJIMYHOE U YacTHOE
IIPOAOJIKAIOT CYLIECTBOBATD.

Metonnueckne pexkoMeHganmum: [Ipy NoAroroBke K 3aHATHIO CTYAEHTHI JOJDKHBI IPOYECTh B
yueOHOM JHuTeparype pas3zieiibl, MOCBSIEHHbIE M3MEHEHUsAM B mpaBe B XX Beke. Kpome Toro,
HY)KHO BCIIOMHUTb, KaKW€ W3MEHEHHUS IPOU30ILIM B TOCYIAPCTBEHHOM IIpaBe, C YEM CBSA3aHO
YCUJIGHUE HWCIHOJHUTENbHOM Biactu. HyXHO 3HaTh TEPMHHOJOTHIO, B YAaCTHOCTH, YTO TakKoe
"nenerupoBaHHOE  3aKOHOAATenbCTBO". Kpome TOro, HYKHO NpPOCIEAUTh, KaKUM 00pazom
MIPOMCXOUIIO B3aUMOJICHCTBHE CTpaH Mexay coboi B XX Beke, U oYeMy MEXIyHapOJHOE IPaBO
CTaJIO UT'PaTh 3HAYMMYIO POJIb HE TOJIBKO BO BHEIIHEN, HO U BO BHYTPEHHEN MOJIUTHUKE rOCY/1apCTBa.
B mponecce moaroToBKM K 3aHATHIO U HAa CaMOM 3aHSTUU CTYACHTHI JOJKHBI BBISICHUTH 00IIME
94epTHl 1 OCOOCHHOCTH Pa3BUTHUS BCEX OTpaciei mpaBa B XX Beke.

3. Pemienne cuTyaumoHHOM 3a1a4u (Ka3zyca)
1. Pemenne cHTyanMoOHHON 3212491

B [pesneit Munuu Pamxkus obokpan Oorareiii nom. Ha cyae BBICHUIIOCH, YTO 3TO YiKe
BTOpasi Kpaxa, coBepiieHHass wuM. Ormnpeaenure oOpUaddecKrue (QakTbl W BUIBI
MpaBoOTHOIIeHUI. PackpoiiTe anemMenTsl coctaBa npectymieHus. Kpanudunupyiite nannoe
nesinue. Kakoe penenue npumer cya B oTHouieHuu PajpxuBa no 3akonam Many.

Knwou omeema/pewenue:

1. CosepuieHre TailHOro XHILEHUS YYXKOT0 MMYILIECTBAa (Kpa’ku), HOBTOPHOCTh COBEPLICHUS
Kpaxu (peuuuB) — yrojaoBHble. [lofaua ncka B cyn — nporeccyajibHbIe.

2. CyOwekT mpectymiieHuss — PamkuB; oObeKT — MpaBO COOCTBEHHOCTH XO3siMHA OOraToro
70Ma; OOBEKTHUBHAsI CTOPOHA — JesHUE B (hopMme JEHCTBHS, BHIPA3HBIIEECS B COBEPIICHUH
MOBTOPHOM Kpa)KM 4YY)KOT0 HMyIIecTBa U3 OOraroro Jaoma, MecTO — Oorarelii a0M;
CYOBEKTHBHAs CTOPOHA — MPSMOM yMbICE.

3. Ksamuduxauus nesaus no ct. 322, 1. VIl u c1. 277 . 1X 3akonoB Many.

4. [Io pemenuto cyna PamxuBa 3acTaBAT BBILIATUTH IITpad B CyMMeE, pPaBHOU
OAMHHALATUKPATHOMY pPa3Mepy CTOMMOCTH IOXHUIIEHHOTO M OTPEXYT PYKy M HOTY, T.K. Kpaxa
ObL1a TOBTOPHOM.

Mertoauyeckne pekoMenaanum: Jlns  ycmemHoro — pemieHus — CUTYallMOHHOM  3ajayu
PEKOMEHIYEeTCsl YACHUTH MOHATHE NPECTYIUIEHWs] M HaKa3aHWs 10 3akoHaM MaHy, onpeneauTb
Kpyr CyObEKTOB, CYOBEKTHBHYIO, OOBEKTUBHYIO CTOPOHBI MPECTYIJIEHUS, OOBEKTHl MPECTYNHOMN
NEATENbHOCTH; JlaJe€ pacKpbITh BHUABI IPECTYIUICHWM, LEIM W BUAbBl Haka3aHUU. 3arewm,
aHAJIU3UPys M3YYECHHBIH MCTOYHHUK IpaBa MPOBECTH TOYHOE YETKOE COOTHECEHHE BO3HHUKIIEH B
3a/1a4e CUTyalluu ¢ KOHKPETHOM HOpMO# 3akoHOB Many.

4. Padota B MaJIbIX Ipynnax

Ilopaodok nposedenus. CTyneHTaMm MpeUlaraeTcss M3y4uTh HOPMBI CEMEWHO-OpauHOro mpaBa U
IpaBa HacjeloBaHMs B 3akoHaX Xammypanu 1 3akoHax Many. YueOHas rpymnmna JeIuTcs Ha IEeCTh
MaJIbIX TPYMI, TPH U3 KOTOPHIX paboTaioT Mo 3akoHaM XaMMypamd, a OCTaJbHble TPU — IO
3akonam Many. Kaxnas rpynna B TedeHue 10 MHUHYT TOTOBUT XapaKT€PUCTHKY Kakod JHOO



OTpaciu CeMEeHHO-OpauyHOro 3aKOHOMAATENIbCTBA M 3aKOHOAATENIHCTBA O HACIEIOBAHUU IO JaHHBIM
HMCTOYHHKAM MpaBa.

3amaun, KOTOpPBIE CTABATCS Mepell MaJbIMU TPYIIIAMU: IOPHINYECKH TPAMOTHO C(OPMYIUPOBATH B
HUCTOPUYECKOM KOHTEKCTE  XapaKTePUCTUKY OOBEKTOB 3aKOHONATENILHOTO PEryIHpPOBaHUS U
BBISIBUTH OCHOBHBIE HCTOPUKO-TIPABOBBIE OCOOCHHOCTH MPABOBBIX MEXAaHU3MOB, PETYIHPYIOUINX T
WJIY UHBIE IPABOOTHOLLIEHUS:

- YCIIOBHS 3aKJIIOUYEHUS M PACTOpP)KEeHUs Opaka 1o 3akoHaM XaMMypanu

- YCIIOBUSI 3aKJIFOYEHHSI U pacTopKeHus Opaka no 3akoHam Many

-JINYHbIE U UMYILIECTBEHHbIE PaBa CYIPYroB 1o 3aKkoHaM XaMMyparnu

- JINYHbIE U UMYUIIECTBEHHBIE [TpaBa CyNpyros o 3akoHaMm Many

- BH/JIbl HACJIEJOBaHMsI U KPYT HACIEAHUKOB N0 3aKoHaM XaMMyparnu

-BU/Ibl HACJICAOBAHUS U KPYT HACJIEIHUKOB 110 3akoHaM MaHny

OTBeT H0JKEH ObITh APTYMEHTHUPOBAH IPUMEPAMHU M3 UCTOYHHUKOB I1paBa

Oransl:

10 MuHYT - Ha HOPMYITHPOBKY OCHOBHBIX T€3MCOB OTBETA KaXKJI0W I'PYIIION;

10 munyT - TepBas rpynna GopMyIupyeT CBOW OTBET, NPH 005S3aTeIHHOM YYaCTHH BCEX YICHOB
IPYIIBI B €r0 03BYYHBAHUU U OTBEYAET HA BOIIPOCHI ayJUTOPUH;

10 MuHyT - BTOpas rpynmna (GopMyIHpYyeT CBOW OTBET, IpU 00sA3aTEIbHOM YYaCTHHU BCEX WICHOB
IPYIIBI B €r0 03BYYHBAHUU U OTBEYAET HA BOIIPOCHI ayJUTOPUH;

10 MuHYT - TpeThs rpymma (GopMyIupyeT CBOil OTBET, MpU 00sS3aTETHHOM y4acTHH BCEX UYICHOB
IPYIIBI B €r0 03BYYHBAHUU U OTBEYAECT HA BOIIPOCHI ayJUTOPUH;

10 MuHYT - yeTBepTas rpynma (popMyIHpyeT CBOM OTBET, IPU 00s3aTEIHHOM YYaCTHH BCEX YJICHOB
IPYIIBI B €r0 03BYYHBAHUU U OTBEYAET HA BOIIPOCHI ayJUTOPUH;

10 muHyT - mnsTas rpynna GpopMyJaupyeT CBOM OTBET, IPH 00s3aTeIbHOM Y4acTUH BCEX WIEHOB
IPYIIBI B €0 O3BYYMBAaHUM U OTBEUAECT HA BOIPOCHI ayJJUTOPUH;

10 MuHyT - wmecras rpynmna GopMyaupyeT CBOH OTBET, PU 00A3aTEIbHOM YyYacTHM BCEX WJIEHOB
IpYIIBI B €r0 03BYYHBAaHUU U OTBEYAET HA BOIIPOCHI ayJUTOPUH;

5 MUHYT - nozBeJeHue UTOTOB. CTYIEHTHI OAY4aroT TOT 0ajll, KOTOPBIN NOIy4YHIa UX rpymmna.

HiteHs! qpyrux rpynn JOJDKHBI 331aBaTh apryMEHTHPOBAHHBIE BOIIPOCHI IO CYIIECTBY OTBETA, C
[IPUBJICYCHUEM JIOTIOJIHUTEIBHBIX HOPM IIpaBa, HE HA3BAHHBIX YYAaCTHUKAMHU TIpYIIBl B XOIE
BBINOJTHEHUS 3a7aHus. [Ipu oTCyTCTBUM Cephe3HBIX MPOOEIOB MPH BHINOIHEHUH 33aHusl, JOMYCKAIOTCS
JIOTIONTHEHHUS], JTaHHBIE 4WiIeHaMH Jpyrux rpynm. OOmasi oleHKa BBICTaBISIETCS C Y4ETOM aKTHBHOIO
y4yacTusi BCEX IPYMIl B 0OCYKIEHUH IPEICTABIEHHOIO Marepraa

Knwou omeema/pewenue:
Ycnoeusa zaxnwouenua u pacmopocenua opaxa no 3akonam Xammypanu :

bpak cuurancs 3aKIIOUEHHBIM TOJBKO IMPH HAJIMYUU NMUCbMEHHOro norosopa. Ct. 128.
Tonbko 3akiroueHHe JOroBopa BIEKIO 3a cO000H Npu3HAHHE HOPUAMYECKUX IOCIIEACTBUI
3aKIIIO4eHHOr0 Opaka. OOs3aTebHBIM MPEIMETOM JIOTOBOpa OBLIO HAJIMYME MPHUIAAHOTO, KOTOPOE
«yXOZIUJIO» JIETSIM TOCJIe CMEPTHU CYINPYTH, U BO3BPAIAJIOCh €€ OTILy, B TOM ClIydae, eciid Opak ObLI
6e3netHpiM (cT. 159, 162 — 163). Ilpu 3akmtoueHHH AOroBopa OOJBLIYIO POJb WUrPajl BBIKYII,
KOTOPBIN KEHUX MPUHOCUI OTIy HEBECTHl B KauyeCTBE CBOEOOPA3HOI0 3KBUBAJIEHTA MOIY4YE€HHOIO
npuganoro. [locne cmepTn 6e31eTHON KEHBI TECTh M 35Th MEHSUTUCH MPUIAHBIM U BBIKYIIOM, TAaKUM
o0pa3oM, MMYIIECTBO BO3BpallaJIOCh TOW CEeMbe, KOTOpas M3HA4YaJbHO SBJSUIACh  €ro
coOcTtBeHHUKOM (CT.164). Jlomyckanock pacTop:keHrne OpadHoro 0TOBOpA, M0 MHHUIIMATHUBE KCHUXA
WIA OTIa HEBECThl. B mepBoM ciydyae OCHOBaHMEM JJIsi €0 PACTOPXKEHMS SIBISUIOCH KEJaHHe
KEHUXa 3aKIIOYUTh Opak ¢ APYroi KXEHIIMHON NpU YCIOBHH TIepenadydl OpadyHOTo Japa B TOJB3Y
MOKMHYTOI UM HeBecThl. Bo BTOpOM citydae oTell HeBECThl BO3MEINAl BBIKYIl )KEHUXY B JIBOWHOM
pasmepe (cT. 159 — 160. OcHoBaHUEM JIJIs1 PACTOPKEHHUST OpavyHOTO JTOrOBOpa MOTIIA OBITh U KJIEBETa



Ha XCHHMXa. B 3TOM ciyyae MOT OTKa3aThCs OT 3aKJIIOYEHUs Opaka, HO JOJHKEH ObITh BO3MECTHTH B
JIBOITHOM pasmMepe, Bce, 4TO ObLIO MOTy4YeHO OT keHuxa ( cT. 161).

Pacropxenne Opaka B (¢dopMe pas3Boja JOMYCKaJIOCh, HO OBUIO 3aTPyIHEHO
HE0OXOUMOCTBIO CEPbE3HBIX JACHEKHBIX BBHIILIAT. Tak, eclii My>K XOTell pa3BeCTUCh C KEHOW 10
MpUYMHE ee OeCIuIonus, TO 3TO TPeOOBal0 BHIILIATHL «cepedpa» B CyMME MPUHECEHHOTO UM
BBIKYIIA, a TAK)KE BOCIIOJHEHUS MPUAAHOTO, IPUHECEHHOTO KeHOW u3 noma otua. [Ipu orcyTcTBUM
BBIKYIIa YCTaHABIMBAJIach pa3BO/HAs TUIaTa B CYMME OJIHOM MHHBI cepedpa, a JUisi MyIIKeHYMOB —
1/ 3 munsl (ct. 138 — 140). Pa3Bon gomyckancs U B ciiydae HEU3JICUUMOUN OOJIe3HU KEHBI, HO MPHU
3TOM MYX ObUT 00si3aH oOecmeunth ee. (CT.148 — 149). OcobeHHOCThIO 3aKOHOB XaMMyparu
SBJISIETCS MTATpUapXajibHbI XapaKkTep CeMbH, HE JOIYCKaBIINM pacTOp>KeHUs Opaka Mo WHUIUATHUBE
*KeHbl. TompKO B Cilyyae TOPOYHOTO TOBEICHHS MYKa, KOTOpPOE CJIENOBajo J0Ka3aTh B CyIe,
KEHIIIMHA Morvia 3a0paTh npujaaHoe U yuTd B oM oTma (ctT. 142). HampoTus, ynudeHue >KeHbI B
PaAcTOYUTENBHOCTH U PA30PEHUM CYINPYKECKOTO J0Ma BIIEKIIO 3a COOOW pacTopkeHHe Opaka 0e3
Pa3BOHON TUIAaThl WM HU3BEACHUE CYNPYTH A0 MOJIOXKEHHUS paObIHU B JIoMe OBIBIIEro Myxka ( CT.
141). berctBo My>ka 13 OOIIMHBI TOXKE BICKJIO 32 CO00 pacTopkeHue Opaka (ct. 136).

Ycnoeua 3axknwuenusn u pacmopiwcenua opaxa no 3akonam Many.

PerynupoBanue cemeilHO-OpayHbIX OTHOLIEHMH B 3akoHaXx MaHy OTJIMYaJOCh BIMSHUEM
PEJIUTHO3HBIX HOPM M CTaBWJIO KEHIIMHY B IOAYMHEHHOW MOJIOKEHUE IO OTHOLIEHUIO K MYXKY
BCJIEJCTBUE H3JUIIHEH 3MOIMOHAIBHOCTU U «BPEAOHOCHOCTH» €€ MPHUPAbI A MYXUYUHBI B
COOTBETCTBHM ¢ KaHOHamu Opaxmanusma (1. Il, ct. 213 — 216). OcobenHocth 3akoHOB Many
3aKJIIOYaeTCsl B HAJIMYMM 3alpeTa Ha CMELIaHHble Opaku MEXIy MpeICTaBUTEISIMU pa3HbIX BapH,
9TO 00OOCHOBBIBACTCS CCHUTKAMH HA PEITUTHO3HBIE TPAJAULIUU M HOPMBI OOBIYHOTO mpaBa. B riase ||
BbIJIEJIEHO BoceMb (hopM Opaka, Kak OJIaronpusATHBIX, TaK U HEOJArONPHUATHBIX s IPUOOpETEeHUs
0e3ynpeyHoro MOTOMCTBA, IMPEJAaHHOTO cBoeil axapme. IlepBwie deTbipe (OpPMBI, CBSI3aHHBIE C
BBINOJIHEHUEM PEJIMTHO3HBIX OOpSAJOB PEKOMEHJOBaHBI, B IEPBYIO odepeab A OpaxMaHOB U
kmarpreB. OCOOCHHO MOPHUIIAEMBIMHU SIBJISIFOTCST TaKue (POPMBI KaK acypa, CBs3aHHAs C MOKYIIKOM
HEBECThl M TraHjaxapBa — coro3 o Jo0Bu. Hauxynmei ¢opmoii 3akitoueHus Opaka sBiseTCs
naiiiaya, CBi3aHHas C HACUJIIMEM HaJl HEBECTOM, KOTOPasi HAXOIUTCS B COCTOSHUM YaCTHUYHOM WM
nonuoi HeneecriocobHoctH (I, ct. 26 — 40).

VYcnoBus BCTyIIeHUs B Opak MpHU3HaBaJId HEOOXOIMMOCTh OpayHOTo JOTrOBOPA, KOTOPBIA MOT OBITh
PacTOpruyT MO MHMIIMATHBE JKEHUXA, €CJIM OH MOMy4Yrsl «oOMaHoM» Jipyryto neBymiky (IX, 72). 3a
My’KEM IMPU3HABAJIOCH MPABO B3STh €LIE OIHY XEHY, eclli  Opak B TEUEHUE BOCHMHU JIET ObLI
6ecrutonubeM (X, ct. 81). 3akioueHre MOBTOPHBIX OPAKOB TOHKHO OBLIO MPOUCXOIUTH MO MOPSAKY
BapH, IpU 3TOM BO3MOXXKHOCTH pa3Bojia MO WHUIMATHBE MYXUYMHBI JOIyCKajach JHIIb B TOM
cllyyae, KOIZa COKUTEIBCTBO C KEHOM MO NpUYHHE €€ HEHABUCTH K HeMy ObUIO aOCOIIOTHO
HeBo3MoxHBIM (lll,cT.12,13; IX, cr. 77). Pa3Bom mo wHUIIMATHBE XKEHBI HE JIOMYCKAJICS.
HckiroyeHne coCTaBisulo JJIMTENBHO OTCYTCTBHE MY»Ka MO MpUYKMHE 00y4YeHHUsl, BOMHCKOU CIaBbl U
mo6Bu. B 3TOM ciyyae MO HCTEUYEHHH OIpPEAEICHHOIO CpoKa MKEHIIMHAa MOoIvla 3aKIIIOYUTh
noBTOpHBIN Opak (IX, ct. 76). OcTaBImIuCh, MO MPUYMHE OThE3/1a MYXKa, 0€3 CPEeICTB >KEHIIHWHA
MOTIJIa CYIIECTBOBATh «HEMPEIOCYNUTENbHBIMU pemeciaamu» (1X, ct. 75).

Juunvie u umywiecmeennsle npasa cynpyzoe no 3akonam Xammypanu

I'maBoil cembu sBisiacs MyK. OH, B YaCTHOCTH, MOT OT/aTh KEHY U J€T€H B JOJITOBYIO
Kabany, HO NpPH 3TOM OHM BHOBb OOpeTanu CBOOOAHBIA craryc uepe3 Tpu roma. Ilpu stom
MPEANOIaraioch, 4To JOJT ObUT CACNIAaH B MHTEpecax cembH (CT. 152). 3a monru mMyxa, cieaHHBIC
70 3aKjIroueHus Opaka, KeHa He Hecna orBeTcTBeHHocTH (CT.117 — 151). He nomyckanoch u
IOPUAMYECKOTO0 CaMOYIpaBCTBa MYyKa IO OTHOIICHHIO K KEHE B Cllyuyae YCTaHOBJIEHMs (akTa
cymnpyxeckoit HeBepHOCTH (cT. 129,131). Ilpu 3ToM 3akoHbl XamMMypamnu OMpeesiioT OCHOBHYIO
00513aHHOCTh MY’Ka IO OTHOILIEHHIO K CEMbE KaK OOS3aHHOCTb MPEAOCTaBIATH KEHE U JETIM
HSKOHOMHUYECKOE CofiepKaHue. B ciyyae IMTenbHOro OTCYTCTBUS MYKa )KEHIIMHA, OCcTaBIIasics 6e3
CPEICTB, UMeNa MPaBO «BOMTH B JIOM JPYroro MyX4YHWHb» M Jake€ pOJUTH eMy Aereil. B cimyuae



BO3BpALICHUS MYXKa, OHa 00s3aHa ObLIIa BOCCTAHOBUTH C HUM CYIPY>KECKHE OTHOLICHHUS, HO JIeTH
[IPH 3TOM JEIHINCH 1Mo oTiaMm (ct. 133 — 135).

becrionue >xeHbl He 00s3aTENbHO BIEKIO 3a COOOW pacTopskeHHe Opaka. B aToM ciydae jkeHa
MoIJIa PEIOCTaBUTh MYXKY PAOBIHIO JUI POXKIEHUS I€TeH, IPU ITOM paObIHSA HE MOIJIA «PaBHSITHCSA
C TOCTIOXKOW», B IPOTUBHOM ClTy4yae, €e MOXHO ObUIO IPOJaTh, HO TOJBKO B TOM CIIy4ae, €CIIH CBA3b
My»a ¢ paObIHEH oka3anachk O6e3aeTHol (cT. 144 — 147).

3akoHbl XaMMypanu MpelycMaTpUBaIOT MPaBO MyXa OOECIIEUUTh KEHY «BIOBbEH J0JIei», BHIIAB
el «IOKyMEHT C Ie4aTblo», 4TO B OyaylleM HCKJIIOYaJ0 €€ IpaBO Ha ydyacTHe B pasjeie
HACJIEJCTBEHHON Joyi 1o 3akoHy. IIpm stoM, B oramume or 3akoHOB MaHy, IOIYyCKaJOCh
3aKJIIOYEHHUE TIOBTOPHOIO Opaka BJOBOM, a BIOBUI cTaTyc HE BIEK 32 cOO0I HUKAKMX OrpaHUYEeHUIN
UMYILECTBEHHOTO M JINYHOTO Xapakrepa (ct. 150, 171 — 172).

Juunsie u umywiecmeenHvle npasa cynpyzoe no 3akonam Mamuy

3akoHbpl MaHy ONpenesnsoT MOJOXKEHUE JKCHIIUHBI CICIYIONUM 00pa3oM: B JIETCTBE e
noJyiaraercst ObITh MO BIACTBHIO OTIIA, B MOJOAOCTH — MYXa, IMOCIE CMEPTH MY¥Ka — TOJ] BIACTHIO
CBIHOBEH, MO0 JKEHIMHA «HUKOT/IA HE MPUTOAHA i camocTosaTenbHocT» (IX, cT. 2 — 3). XKena
00s13aHa IOYUTATh MYXKa, JaKe CCIIM OH IMOJIHOCTHIO JIUIICH JOOPOAETEH, HO IIPH ITOM >KCHITUHA
JIOJDKHA BCETJIa OCTaBaThCs MPUBJIEKATEIbHON JUIsl cBoero Myka B mensix aeropoxkaeHus (I111.60 —
61).Bmecte ¢ TeM, 3akoHbl MaHy NpeANnuCHIBAIOT MOYMTATh JKEHIIUHY-MaThb M XO3SHKY JI0Ma.
Bricmias jxe 1xapma My»a U KEHbI 3aKII0YAeTCsl BO «B3aUMHOM BEPHOCTH JIO CMEPTHY, JaKe €CIu
Myx nipoan ee wiu ocraui (IX, ct. 101 —102).

B 3akonax Many 3a 3aMykHEH >KEHIIMHOW 3aKpeIUICHbl MMYIIECTBEHHBIE IpaBa.
BrieneHsl mecTh BUIOB UMYIIIECTBA )KCHIUH: COOCTBEHHOCTD, JIAHHAS MPU CBAICOHOM IIIECTBHH,
JaHHasl Ipy OpadHOM OTHE, TaHHAs B 3HAK JIIOOBH, IMOJIyd4eHHas OoT Opara oTia uiu marepu (IX, ct.
194). D10 uMymliecTBO NpUHAMICKUT ee aAeTaM 1o cmeptu marepu (IX, ct. 195). B cioyuae
3aKJIIOYEHUS TTPEIOCYTUTENBbHBIX (OopM Opaka UMYIIECTBO >KEHIIUHBI IEPEIACTCs €€ POAUTENSAM, a
HE MYyXy, B TOM cCJIy4dae, €CJIH OHa yMmHpaeT Oe3 TmoTomMcTBa. B cpene OpaxmaHOB,
MIPEUMYIIECTBEHHOE MTPaBO Ha COOCTBEHHOCTh, MEPEAAHHYI0 MaTepu OTIIOM, uMmena 1o04b (1X, 196 —
200, 131).

3akoHbl MaHy npeaycMaTpyBalOT UMYILECTBEHHBIE OTPaHUYCHHUS 111 3aMY>KHUX KSHIIUH.
CornacHo crarbe 199 KeHUIMHBI HE MOINIM OTKJIAJbIBaTh 4YTO- JMOO MpO 3amac M3 CeMeMHoro
MMYIIECTBA, YUUTHIBAS €r0 KOJUIEKTUBHYIO MpUpOAy. TOT ke 3ampeT CyIIecTBOBal U OTHOCUTEIHHO
COOCTBEHHOT'O MIMYIIIECTBA KECHIUH. BOBBI BOOOIIE HE MOTJIHM MOJB30BaThCS IPUHAICIKAIIM UM

UMYIIECTBOM, TaK KaK PEIMTHO3Has TPaJUIHs MPEANHChIBAIa UM BECTH ACKETHYECKH 00pa3
xu3nu (V, ct. 147 — 169).

Buowt nacneoosanusn u Kpyz nacieonukog 6 3akonax Xammypanu

3akoHbl XaMMypanu OTIA0T MPEANOYTeHNUE HACIEeOBAHUIO MO 3aKOHY, UTO OOBSICHIETCS
narpuapaxajibHbIM XapaKT€pOM CEMbU U €€ COIMaJIbHOM 3aMKHYTOCThl0. Hacneanukamu nepBoit
odepenu SBISIIOTCS CHIHOBBS, YTO K€ KacaeTcs Joueped, TO HX CJIEAO0BAJIO HAAEIUTh TOJBKO
npunasbiM (cT. 171, 183 — 184). HckiroueHne coCcTaBisIn J04e€pU-KPHILIbI, KOTOPHIE B 3aBUCUMOCTH
OT CBOEr0 cTaryca MOIIM MOJIYYUTh OT OTIA JOKYMEHT C [eYaThio Ha YacTh HACJIEACTBEHHON J0JIHU C
NPaBOM pacIOpsDKEHHs €0 Ha ciydail cBoell cMepTd wim 0e3 TakoBoro mpasa (ct. 178 — 191).
HexoTopblil nmpuopuTeT Modydaad MIaALINe CHIHOBbS, €Ille He MMEBIINE CBOE ceMbu. B 3TOM
ciydae OpaTbsi ObLTM 00sI3aHBI NIEpeaTh €My U3 CBOEH HACJIEICTBEHHOW JOJIM CPEJCTBAa Ha YILIaTy
OpayHOro BBIKYNa M MOMOYb C 3aKJItoueHueM Opaka (cT.166).

Oco0o0 obecnieunBaroTcs B 3akoHax XamMMmyparn 1npasa JAeTel, poxKIeHHbIX OT paObIHU WM
HAJIOXKHUIIBI, B CIIydae UX NMpU3HaHUA OTLHOM. [Ipu3HaHHbIE 3aKOHHBIMHU, OHH MTOJy4al0T CBOIO YacTh
HACJIEICTBEHHON JIOJIM MPH YCJIOBHH, YTO CTApUIMIl ChIH 3aKOHHOM »KEHbI BHIOEPET CBOIO OO
nepBbIM. Ecnm oten He kKenan Mpu3HAaTh TaKUX JeTed, TO HAcle[CTBa OHM HE MOJydajH, HO
obpeTtanu cBOOOY BMecTe ¢ Marephio (cT. 170 — 172).



CHopHbIM SIBISIETCS BOIPOC O HAJIMYMU B 3akoHaX XamMmypaly MPU3HAKOB 3aBEHIaHUS.
ComnacHo cratbe 165 oTeln MOXET COCTaBUTh JOKYMEHT C MEYaThbl0 Ha UMYIIECTBO B IOJIb3Y
OJTHOTO U3 CBOMX HACIEAHUKOB, HO O3TO HE UCKIIOYAeT IIpaBa OJIAPEHHOTO B3SITh CBOIO
HACJIEICTBEHHYIO JIOJII0 MOcje cMepTu oTua. Peub, ckopee Bcero, uaer o gapctBeHHoi. Cienyet
MPEANOJI0KUTh, YTO HEKOTOPHIA JIEMEHT 3aBELIATEeNIbHOTO MOPSIKAa HACIEOBAHUS COJCPIKUTCS B
ctarbe 150, rae pedb UAET O MOJy4YeHUH BIOBbEH J10JIe, HO MPU STOM KEHILMHA HE MOJIydyaeT ImpaBa
paclopsHKeHUST dTHM WUMYIIECTBOM. [IpM TOBTOpOM 3aKIIFOUYEHHHM Opaka OHAa OCTaBISET BIIOBBIO
JIOJIIO0 CHIHOBBSIM, a MOCJIE €€ CMEPTU CHIHOBBS SIBJISIOTCS] €IMHCTBEHHBIMH HACJIEIHUKAMU JIaHHOTO
umymectsa (ct.173 — 174). YcbIHOBIEHHBIE JETH, HE NMPUYUCICHHBIE OTIIOM K CBOMM JETSIM HE
HMMeJTY TIpaBa Ha HaclieqoBaHue umyiecTna (ct. 190).

Buowvt nacnedosanus u kpyz nacieonuxoe ¢ 3akonax Many
3aKkoHbI HACJIEIOBAHUS B JPEBHEUHAUNCKOM TPaBe ONPENEISAIOTCSA PEMTHO3HBIMU HOPMaMHU

U INpeanucaHusMu oObryas. J[xapma o HacieICTBE HE 3HAET HACJIEAOBaHMs IO 3aBELAHUIO U
OTPaHUYMBACT KpPYr HACIEIHUKOB MPSIMON HUCXOAINEH JIMHUEH MpH IOJHOM HCKIIOYEHUH
nouepert, kak Hacienuuir otna (IX, ct. 104 — 118). CornacHo crarbe 104 pasgen OTIIOBCKOTO
HACJIE/ICTBA OCYIIECTBISIETCS OpaThsiIMU 1O CMEPTH POAMTENEH, XOTSI KOMMEHTATOPBI PEATIOJIATaloT,
YTO HMMYLIECTBO OTIA HOMJIEXKUT pasfeny cpasdy mnocie ero cMmeptu. [Ipuopurer npuHaIEKUT
crapuiemMy Opary, KOTOpbIi OepeT Ha ce0si 00SI3aHHOCTh IIaBbl CEMBbH M IMEET IIPAaBO HA JIBA/ILATYIO
N00aBOYHYIO YacTh W JIy4llyl0 4acTh HaciencTBeHHou macchl (I1X, cr.105 — 116). Muanmemy
MOJIO)KEHA YETBEPTh HMMYIIECTBA, OCTaJbHBIE OpaThsi AEISAT MMYIIECTBO IMOPOBHY.  JleBymiku
CECTpBI JOJDKHBI MOJYYUTh U3 TE€X YacTel, KOTOpble MOAEIMIN MEXIy COO00H OpaThsi YeTBEPTYIO
4acTh OT Ka)KJI0ro, OTKa3aBIIMICs HaJEIUTh CecTep UMYILEeCTBOM, Oyznet uzroem (1X, cr. 118). Ilpu
OTCYTCTBHM CBbIHA OTE€L[ MOI OOBSBUTb CBOIO JI0Yb INYTPUKOH M YKPENUTh HUMYILIECTBO 3a €€
MTOTOMCTBOM TI0 MYXCKOW JTMHHUHU. B citydae cMepTu Takoi jgouepu O€31eTHON, UMYIIECTBO YXOIHIIO
B pon ee myxka (IX, ct. 127, 131, 134, 135). [IpaBo Ha uMyIIeCcTBO MaTepu OBLIO 3aKpEIUIEH 3a
He3aMyXHeW Jodephio. BjjoBa He monydasia HUKAKOro HACleICTBA, TaK KaK €i 1MoJIarajoch JKUTh
IpU CHIHOBBAX. B TO ke Bpems 3akoHbl MaHy 3akpeIuisUld IPaBO Marepu HacjeloBaTh 3a
0€3ETHBIM CHIHOM C TOCIEAYIONIeH nepeaayeld UMyIIecTBa Mo HUCXoasmeH sxeHckoil muann (X,
cT. 217, 134).

Oco0yro Kareropro HACJIECAHUKOB COCTABIISUIM CHIHOBBSI YITOJTHOMOYEHHBIX, POXKICHHBIC
T10 JKEJIAHUIO CEMbH BJIOBOH MOCie cMepTH 0e3/1eTHOro Myxka. Takoil HacielIHUK NMpHUpaBHUBAJICS K
3aKOHHOMY W, COTJIACHO JXapMe, MoJydajl HacJIeCTBO Kak poaHo# ceiH (1X, cT.143).

3akoHbl MaHy mnpeaycMaTpuBalOT BO3MOXKHOCTbH BBIJ€JIa 3aKOHHBIX HACJIEIHUKOB M3
CEMbH TPHU YCIOBHUU COXPAaHEHHUs OONBIIEH YacTH WX HACIEICTBEHHOW JOJH 3a OpaThsiMH, HE
MOXKEJIAaBITUMH OOpECTH CaMOCTOATENbHOCTh. B To ke BpeMms crapuimii Opar, OOBHHEHHBIN B
TOM, YTO OH HE OXpaHSET WHTEPECHl OCTAIBHBIX YJICHOB CEMbH, JIMIIAJICS CBOCH HACIEICTBEHHOM
J0JM U MoJyIexkan cyreOHoMYy mpecienoBaHuio. [IoMMMO 3TOro HEJOCTONHBIMU HaclleAHUKAMH
OOBSABISINCH, T€ Oparhsd, KOTOpbIE 3aHUMAJUCh «Oe3HpPaBCTBEHHbIMHU Jenamu». K uucmy
MOJTHOCTBIO M YACTUYHO HEIEECIOCOOHBIX JIMI] 3aKOHBI OTHOCAT KacTpaToB, U3rOEB, CIEMbIX U
IIYXUX OT POXKACHHS, O€3yMHBIX, CIa0OYMHBIX W pPa3UYHBIX Kajek. V3 HaciemoBaHHs IO
3aKOHY MCKJIIOYAJIUCh CHIHOBBS IIYAPSHOK, COCTOSBIIMX B Opake ¢ Opaxmanamu (IX, ct. 217 —
214, 201).

MeTonuyeckue peKOMEHAAUMHU

IIpy nOATOTOBKE K 3aHATHUIO CTYACHTHI JOJKHBI BBITIOJIHUTH KOHCIIEKT 3aKOHOB XaMMypanu
1 3akoHOB MaHy, 1 pa3o0parh CJeayIOIIe BOPOCHI:
HcTounuku ceMeliHO-OpavyHOro mpaBa: MpexIe BCEro, HeOOXOAMMO YCTaHOBUTH, KaKOW OpraH
BJIACTH CAHKIMOHHUPOBAJI NPUHATHE 3aKOHOB XaMMypanu ¥ 3akOHOB MaHy, Kakyro poJib Urpaja
peNUruo3Hasl Tpaguls W OOblYal B YCTAHOBJIEHHMHM 3aKOHOJATENIbHBIX HOPM, PEryIMPYIOLIHX
MHCTUTYTBI Opaka u CeMbH.



3akiloueHue W pacrop:keHue Opaka. [lpexne Bcero, Hy)XHO YCTAaHOBUTBH: COIEpXKaJl JH
JPEBHEBOCTOYHBIE MCTOUHUKH MpaBa IMOHATHE «Opak» M Kakod Opak Mpu3HaBaJICS 3aKOHHBIM, TO
€CTb BJIEK 32 COOO0M IOPUINIECKHE TOJICICTBHS.

YeaoBus 3akiroueHus: Opaka. [Ipu kakux ycnoBusix paspelianoch BCTyIUIEHHE B Opak (Hampumep:
BO3pacT >KEHHXa U HEBECThl, UX COIVIaCHE, COIVIACUE POIOUTENIEW M APYruX JML, HAJIWYUE WIH
OTCYTCTBMM OpadyHOTO JOTOBOpPA, BBIKYIA, MPUAAHOTO, OpadyHoro napa u T.4.). KakoBbl Obuin
dbopManbHBIE TIpOLEAyphl 3akitodeHusl Opaka?  CymecTBOBaJIM JIM OTPAaHUYEHHUS COCIOBHO-
KJIACCOBOT'O WJIM PETUTHO3HOT0 Xapakrepa?

VYeaoBusi pacrop:keHusi Opaka. Jlomyckan im 3akoHOIaTeNb pacropxenue opaka? Ecnu ga, To nmpu
KaKHX YCJIOBUSX (HallpUMep: Cymnpy>KecKas HEBEPHOCThb, OECIIIOAME KEHbI, COBEPILICHHE CYIIPYyroM
TSDKKOTO MPECTYIUICHHS U T.I1.).

B3auMHble npaBa u 00SI3aHHOCTH CYIIPYTOB.

Crnenyer omnpeaeinuTh MPABOBOE IMOJIOKEHUE CYMPYroB: a) Y€l COIMaIbHO-TIPABOBOM CTaTyC ObLI
ONpE/ETSIONMM, B KakoM cllydae >jKeHa mpuoOperanga craTryc Myka; O) KakoBbl ObLIM
HMYLICCTBCHHBIC IIpaBa MYXXa MW IKCHBbI; B) Kakasd OTBCTCTBCHHOCTb MpCayCMarpuBaiaChb 3a
COBEpIIICHUE MPECTYIICHHUS IPOTUB CBOETO CYNPYTa; I') MHbIE IIPaBa U 00sI3aHHOCTHU CYIIPYTOB; 1) B
YeM 3aKJII0YaINCh MpaBa U 00S3aHHOCTH POJIUTENICH; €) B YeM 3aKIII0YaINCh MpaBa U 00SI3aHHOCTH
neTen

HacaeacreenHoe npaso.

HeoOxomumo ycTaHOBUTBH, pa3iuuaji JId JPEBHEBOCTOYHBIA 3aKOHOJATENIh BUIbl HACIIEIOBAHUS:
HACJIEJIOBAHUE «I10 3aBEUIAHUIO» U HACIIEOBAHUE «II0 3aKOHY» (€CJIH /1a, TO B YEM BBIPAKAIUCH UX
0COOEHHOCTH).

HacnenoBanue no 3akony. Kto, cormacHo 3akony, sipisuicst Hacaeqaukom? Kakue ouepean HacienoBaHus
BBIJIEIISUT 3aKOH, MONyYal JIW KTO-HUOYIh CBOIO JONO «BHE odeperan»? CUuTaiuch JU HACIeTHUKAMHU
HE3aKOHHOPO)KJICHHBIE JIETU U T.1I1.7

[Tpu BBIMOHEHUS 3aaHusl CIIETyeT TOIb30BaThCsl MOATOTOBICHHBIMU JJOMA KOHCIIEKTaMH MCTOYHUKOB
npaBa U COOpPHUKOM JOKYMEHTOB. Kaxnas rpymnma JomkHa nopoOparb MAaKCUMalbHOE KOJIMYECTBO
cTarey, /Ui apryMeHTaIuu cBoero oTBeTa. OTBET JODKEH J1aBaThcsl B CBOOOAHOM (hopMe, TIPU aKTUBHOM
y4acTHHU BCEX WJICHOB Tpymibl. [Ipy monroToBke orBera ciemyer cpasy ke pa3OuTh ero Ha Majble OJIOKH,
JUISL TOTO, YTOOBI KKl YYaCTHHK TPYNIBI UMENT BO3MOKHOCTh BBICKA3aTh CBOIO TOUKY 3pEHHs Ha
MIOCTaBJICHHOE 3a7aHue. [IpuBETCTBYeTCS HCIOIb30BAHME MAarepuajioB HaydyHbIX cTarell H
KOMMEHTapHeB K 3aKkoHoAaTenbCTBY JpeBHero BocToka.

5. OueHo4yHOe CpPeICTBO — KOHTPOJIbHOe Meponpusitue B (QopMe KOMNbIOTEPHOIO
TeCTHPOBAHMS.

Tect u3 30 BonpocoB Ha 30 MUHYT

B Tecte - 3a1aHUs OTKPHITOTO U 3aKPHITOrO THUIA C OAHUM WJIM HECKOJIBKUMHU BapHaHTaMHU OTBETOB.
Tecmosvie 3a0anus OMKpblmMmoco muna.:

B [pesneii ['pertuu ropoa-rocyapcTBo 0003HavanCcs TEPMUHOM (nonuc)
Tecmosvle 3a0anus 3aKpblmMo20 MUna ¢ OOHUM ULU HECKOTbKUMU 8APUAHMAMU OMBEMOE:
1. B VIII — nayasie VI BB. 10 H.3. B AQUHCKOM MOJIMCE OpraHaMH BIACTH SABJISUIUCH (YKaKuTe 3):

- Apeonac

- Konneaus apxonmog

- Dxxaecus (HapoOHoe cobpanue)
- I'epycns

- Komterus ctpareros

- Cenar



2. Yuactok 3emiu, BbiaBaemblil ¢ VIII Beka (ppaHKCKMMU MpaBUTEISIMH Ha MpaBax BIaJCHHs MpU
YCIIOBUM HECEHHUs BOCHHOM CITy>KObI, Ha3bIBAJICS:

- beneghuyuil

- aJuIox

- WIKY

- deon

Mertonuyeckne pexkoMeHaanuM: J[aHHOE KOHTPOJIBHOE MEPONPUATHE IPOBOAUTCA TIOCIE
usyuenus | monyns kypca Mcropun rocynapcTsa u npaBa 3apyOexHbIX cTpaH. CTyIeHTHI JOKHBI
MOBTOPUTH CJEIYIONIME TEMbl: T€HE3UC TOCylapcTBa W IpaBa, OCOOCHHOCTH pPAHHErO IIpaBa,
rocynapctBa JlpeBHero Bocroka (Meconoramusi, Unaus, Eruner), rocynapcrso Jpesuei I'penyu
(c VIII B 1o H.3. o IV B. H.3.), rocynapctBo [peBuero Puma (¢ VIII B. 10 H.3. 10 III B H.3.), TEKCTHI
3akoHoB Xammypanu, 3akoHOB Many u 3akoHoB XII Tabmun. Takke MOMKHBI 3HATH MOHSTHE
npaBa cOOCTBEHHOCTH, BIAJCHUS, AepKaHUs, IpaBa Ha YYyKYIO BElllb.

Bo BpeMsi KOHTPOIBHOIO MEPOIPUSITHS BCIIOMOTaTeIbHBIMU MaTeprajaMy I10Jb30BaThCsl HEIb3.

6. OneHo4HOe CPeCTBO - TBOPYECKAasi MPUKJIAAHAA Pad0Ta CTYIeHTOB

IIpumep HayuHoli crarbu, npeactaBieHHoil Ha X VI ExerogHolt MexayHaponHoi KoHdepeHIH
[0 HAIMOHAILHOMY W MEXIyHapomHoMmy mpaBy «International & Domestic Law» (I&D LAW)
17.12.2021 r. Crares onyOinukoBaHa B: International & Domestic Law: Marepuansr XVI
EsxeromHol MeXIyHapogHOW KOH(MEPEHIMH 110 HAIHMOHAIBHOMY M MEXIYyHApOIHOMY IPaBy
(ExarepunOypr, 17 nmexabps 2021 roma) /otB. 3a Bbimyck A.B. Tlanmmynuna. - ExarepunOypr:
VYpanabCcKuii rocyapCcTBEHHBIN opuandeckuil yausepcuret, 2022. C. 72 - 76.

Amnacracus AnekceeBHa JleoHoBa

PULIEJIBE KAK IOJUTUYECKUM JEATEJIb

AKTyalbHOCTb MPOOJIEMBI 3aKII0YAETCS B TOM, UYTO CJIOKUBIIASCSA CETOAHS MOJIUTHYECKas U
HKOHOMMYECKass 00CTaHOBKa BO BCEM MHpe TpeOyeT aKTUBHOTO pegopMupoBaHus. B ueM-To naxe
MOJKHO COIIOCTaBUTh CHUTYyalUlo, ciaoxusllyrocsa Bo Opanuuu Ha rpanune XVI u XVII Bekos ¢
cutyanred B Poccum, 4TO J0Ka3bIBaeT HEOOXOAMMOCTh COOTBETCTBYIOIIMX DPEPOPM C LENbIO
W3MEHEHUS CUTYalUH K JIydlIeMYy.

Apman XKan mio Ilneccu ne Pumiense (9 (5) centsaOpst 1585 1.-4 nexabps 1642 r.) sBisieTcs
(GpaHIly3cKMM TOCYJapCTBEHHBIM JeATeNeM, MOJUTHYEeCKas HporpaMMa Mo pepopMHUPOBAHHIO
KOTOPOTO CIOCOOCTBOBaNAa LIEHTpPAIM3AllMM U CTAaOMJIBHOCTH B TOCYIAapCTBE, KOTOPOE Ha TOT
MOMEHT “TOrps370 BO BHYTpeHHUX npobnemax” (Jlesu D. Kapaumnan Pumense m craHoBieHue
Opanmun. M.: ACT, 2007. C. 432.). C 1622 roga eMy npucBanBaeTCsl CaH KapauHaia, a ¢ 1624 rona
OH craHoBUTCS mepBbIM MHUHHMCTpoM JlromoBuka XIII u ¢akrtuueckum mnpasurenem DpaHIMH.
MOXHO OJHO3HAYHO YTBEp)KIaTh, YTO MOJUTUKA Pulllerbe HampaBieHa Ha 3KOHOMUYECKOE M
MOJIUTUYECKOEe OJIarocoCTOSHUE CTPaHbl, YKpPEIJIEeHHE BIACTH MOHAapXa M pa3BUTHE COOCTBEHHOTO
OusHeca.

JInuHoCTh PHIIENBbE MHTEpECHA U HEOAHO3HAYHA B OLIEHKE MCTOPUKOB, HO, TEM HE MEHEE, OH
SBJIIETCS OIHUM M3 CaMbIX HEMOMYISpHbIX MonuTHKOB Bo Ppanuuu (Yepkacos II. I1. Kapaunan
Pumensé. [Toprpet rocynapctBernoro aestens. — M.: Onma-mipecc, 2002. — 416 c. — (ApxuB)),
TaK Kak CBOMMH pedopMaMy B COIUAIBHO-TIOIUTHUECKON cepe eMy ynaaoch HACTPOUTh MPOTUB
ce0st Bce COCIIOBUS OOLIECTBA.

JIBOpSIHCTBO OTpUIIATO €ro, Tak KaK OH OrpaHW4YMBal UX ObLIOE MOTYIIECTBO U
BCE/103BOJICHHOCTh. Oc060€e MPOTUBOCTOSHUE M OTPULIAHHE 3HATH BBI3BAN « DUKT MPOTHUB TYdJIei»
(deBpans 1626 rona): JaHHBIM aKTOM OBLIO 3aMpeNIeHO TPOBOAUTH AYIJIH, a 3a BEI30B HA MOETUHOK
NpeayCcMaTpuBajoCh Haka3aHHE B BUAE JMIICHHUS JOJDKHOCTH, KOH(HCKAIMM HMYIIECTBa U



W3THAHUA JI0 TPEX JIET, a B CIIy4ae CMEPTEIbHOIO UCXO0/1a Ty IISIHTA 0XKUAJI0 OCYKIEHHUE TI0 CTaThe
00 ockopOnennu Ero Benmnuectna.

Eme ogHUM SIpPKHM CHMBOJIOM BJIACTH (PEOJANIOB M MEPEKUTKOB (PeopaaIbHON MOIUTHIECKON
cucteMbl ObuH 3aMKU U 31 mromnst 1626 rona Oplia u3nana «KoposieBckasi AeKiIapanusi O CHECEHUH
3aMKOB», KOTOpas IpEAluCchiBajla JIMIIUTh YKPEIUIEHUWM T€ 3aMKH, KOTOpblE HE IPEICTaBISLIN
MHTEPEC rOCyAapCTBa.

B cBomX mombITKax OrpaHUYMThH IpaBa ABOPsH, Pumiense mepecran codupars [eHepaiibHbie
LITAThl, B KOTOPBIX JBOPSHCTBO UI'PAJIO BAKHYIO poiib. OH BUIEI KOHKYPEHTOB KOPOJIEBCKOM BIACTH
B JinLe | eHepanbHbIX IITAaTOB, KOTOPBIE 32 BPEMS €T0 IPaBJICHUs He ObLIM CO3BAHBI HU Pa3y.

Besueckn orseprano Pumense nyxoBeHCTBO: Tak, Pumckas Karommdeckas 1LepkoBb He
CMOIVIa TPOCTUTH €My TO, YTO (paHIy3CKas IEPKOBb OTAEIMIACh OT HEe, a NMPUKA3 H3bATH Y
(GpaHIly3CKOro JIyXOBEHCTBAa LIEPKOBHBIE 3€MJIM, a TAKKE JIMLIIMTh HMX MAcChl JAPYIHX JbIOT U
IIPUBMIIET UM, BBI3BAJIO B CPEAC CBSIICHHOCIYKUTENIECH BO3MYILEHHUE ITPOBOAUMOM UM IIOJIUTUKOM,
HAIPaBJIECHHON HA CTAHOBJICHHUE ITIABEHCTBA CBETCKOM BJIACTH HAJl BJIACTBHIO LIEPKBH.

He Menbu1yto HenpusizHb K Puilenbe UCIIBITHIBAIO TPETHE COCIOBUE, TAK KaK, I10IBEP)KEHHOE
Y3KOMBICIIMIO, OHO HE JKeJlallo BUIETh OOLIEroCyJapCTBEHHbIE MHTEPECHI 32 CBOMMM MECTHBIMU
TPYAHOCTSIMH. PuInenbe Ha KOPHIO Mpecekal Jiro0o0i cenaparu3M U HEITOBHHOBEHHE KOPOJIEBCKOU
BJIACTH, pa3paboTaB psj aIMUHUCTPATUBHBIX pedopm.

[lon ero pykoBOACTBOM ObLI M3AaH «OAMKT, 3alpellalolUi MapjaMeHTaM BMELIUBAThCS B
rOCyJlapCTBEHHbIE Jlela U aAMHUHUCTpanuio» (¢pespanb 1641 r), KOTOpbI orpaHuyMBaig IpaBa
BBICIIMX CYIOB (MapJiaMEHTOB), JHIAasg WX TEM CaMbIM 3aKOHHOW CHJIbI, OTPAaHUYUB UM
BO3MOYKHOCTb BBICKA3bIBaTbCSl B OTHOLLEHUH FOCYJapCTBEHHBIX €Il

[Tomumo mpouero, Puriense mpoBEN peopraHU3anyio MOYTOBOM CITY>KOBI: OHA 3aKJII0YaNIach B
OCHOBAHMU MM «4EPHOr0 KaOWHETa» - CIELUAIbHOIO OpraHa, OTBETCTBEHHOIO 3a IEPECMOTpP
IepechbUIaeMON KOPPECTIOHACHIIMY, a TaKXe B 3alpellieHud noaaaHHbIM DpaHIUKU M0Ib30BATHCS
MHBIMH CIIOCO0aMM OTIIPABKH ITUCEM, HE MHAUe KaK MOYTOBBIMH CITY)KOaMH.

B 1641 rogy xapauHanoB Obula coO3/laHa JIOJKHOCTh MHTEHJIAHTOB, POJIb CIIY>KOBI KOTOPBIX
3aKJIloYaiack B IOAPBIBE BJIACTH T'yOepHaTOpOB M CaMOYIPAaBIsIEeMbIX OpPraHoB Ha MecTax. Mx
OCHOBHOH 3ajlauell 3Ha4WJICAd KOHTPOJIb 3@ IOCTYIUIEHMEM HAJIOTOB W3 IPOBUHLMU B Ka3zHY
roCylapcTBa.

HyxHo oTMeTuTh, uYTO B amnmapare TOCYJapCTBEHHON CIyXObl MpoIen psa HHBIX
npeoOpa3oBaHuil, HarpuMep, OOJNbIIeH KOMIETEHIIMENH HaJeNsuIuCh TOCyAapCTBEHHBIE CEKpeTapH,
MPUHLMIT BBIOOPHOCTH MHUHHUCTPOB U HHBIX JODKHOCTEH MOCTENEHHO BHEIPSUICA B CTPYKTYPY
OpraHoOB  BIAaCTH, MEHbIIAS pOJb OTBOAMJIACH paHEE TOCHOJICTBOBABIIEMY IPHHIMILY
MPUHAJIEKHOCTH K POAY. 3aKOHUMIACH 3pa KYIUIU-TIPOIaXH JO0JKHOCTEH, Tenepb UX MOT JapoBaTh
TOJIKO KOPOJIb, OH K€ MOT U OTHSTb.

Crpemsch BCAYECKM YKPENUTh KOPOJIEBCKYIO BJIACTh M YIOPSJIOYUTH  CHUCTEMY
3aKOHOJIATEIbCTBA, Pullenbe Mpeanokuil KoAupHKalKio (paHIy3CKMX 3aKOHOB, HacTaWBas Ha
co3aHuu Bo DpaHIUU CTPOro OPraHU30BAaHHOM €IMHOM AaJIMUHUCTPALMU U EAUHBIX 3aKOHOB.
Takum oOpa3om, Moj ero KOHTpoJIEM Hadajgach paboTa MO CHUCTEMAaTHU3alUU 3aKOHOAATENIbHBIX
aKTOB, KOTOpas MPOAOJIKAIACh BILIOTH 10 KOHIIA 1628 rona.

B suBape 1629 roga Jlronosuk XIII noanucan opaoHasc, nonyuuBiinid Ha3BaHue «Kogekca
Mumio» (B yecTb XpaHurtens nedatu Muiens ne Mapuibsika), OJHAKO K€ €ro BIOXHOBUTENIEM U
penakTopoM ObLI UMEHHO KapIuHall Puienbe, 4To MOATBEP)KIAIOT MaMSATHbIE 3amUCKH Purense
JUTS KOPOJId, a TaKXKe ero HanmucaHHoe kapauHainoM «llonutuueckoe 3aBelianuey, re MOXKHO HalTH
BCE OCHOBHBIE MJIEN «KOJeKca MuIo».

«Konexc Muiio», MO’KHO CUUTaTh MEPBBIM OMBITOM KoIU(pUKalKu 3akoHOB» Bo dpaniuu. B
HEM CHCTEMaTH3UpPOBAaHbl BCE€ COOpaHUS NMPABWJI U YCTAHOBIEHHUI, B Pa3HOE BpeMs MPHUHSATHIX
I'enepanbHbIMU ITaTaMu U accamOnesmu HoTabnei” (“@panuus no Pumense. Koponb, BracTs u
obmiectBo B 1614 rony”, Anoto ['abpuans).

OcHoBHBIM pazapaxkatomuM ¢aktopom «Komekca Muiio» sBisu1ack uaest 0 KOPOJIEBCKOM
BJIACTH KaK O €IUHCTBEHHOMH, Oe30roBopouHoil Biactu Bo ®Dpanuumu. Taxke ObUIM yTBEp)KISHBI



cyBepeHHble mpaBa Ppaniuu B cdepe (UHAHCOB, BO BHYTPEHHEH M BHEIIHEH IMONUTHKE
rocynapctBa. Konekc ycTaHaBnmuBan 3amperT ryOepHaTropaMm, TIpaHJaM U IPOBHUHLHUAIbHBIM
YMHOBHUKAM (pUHAHCOBOE CaMOBOJIME, HANPUMEP, WHUIMMPOBAHUE POCTAa HAJIOTOB, BBEICHHE
JIOTIOJIHUTENBHBIX 00JI0KEHUMN, YKPETIJICHHE 3aMKOB, CO3bIB OTKPBITBIX MJIU TalHBIX accaMOeil.

[Ipoiins psn cioXHOCTEH, M, Jaxe, YNOTPEeOMB NpPSAMOE BIUSHUE CO CTOPOHBI CaMoOro
Jlronosuka XIII, Pumiense ynanock 3acTaBUTh MAPUKCKUN MapiiaMEeHT 3aperuCTPUPOBATh «KOJEKC
Muroy.

Kapaunan nposen taxoke psa pedopm, HampaBIeHHBIX HA pa3BUTHE HAyKU M MCKYCCTBAa: OH
OCHOBAJI MepBYIO (paHiry3ckoil razery «La Gazette», B paboTe KOTOpOHl y4acTBOBal U Kak aBTOp, a
Taxke OpaHIy3CKYIO aKaJeMUIO.

B 1627 rony Pumense siBmscs aupekropom CopOonubl (umMeHHO TyT B 1607 romy o
nosyums gokropar). OgHuM u3 Hanbosiee U3BECTHBIX MeponpuaTuil Pumiense OblI0 OCHOBaHHE B
1635 romy BOCHHOM MapHUKCKOM IIKOJBI JUIsl MOJIOJBIX JIBOPSIH, HO, K COXKajeHuto, Puiense He
ycren AOBECTH JI0 KoHIIa pehopMy 00pa3oBaHus JBOPSHCTBA. BoeHHas akaieMus 3aKpbuIach Mociie
€ro CMEpTH.

Pumense akTUBHO 3aHUMAJICS pPa3BUTHEM apMHUU M BOCHHO-MOPCKOro (uioTa B paMKax
BOGHHBIX pedopMm. Ortambl pa3BuTHs BKiIodanu: 1.  (opMupoBaHMEe BOEHHO-MOPCKON
aJIMUHUCTpAIMX, 2. MEPEeCMOTp MOJUTHKH Habopa HOBOOpaHIEB, 3. OpraHU3anus CHaOXEeHUsS
IIOPTOB, CO3/aHUE JIECHBIX CKJIAJ0B M AapCEeHaJoB Uil KopallecTpoeHHs M, KOHEuHO xe, 4.
CTPOMTENBCTBO BOCHHBIX KOpaOiieil. [JIaBHBIM JOKYMEHTOM Takoro poja Obul «YCTaB MOPCKOTO
¢isiora 1631 roga». MoXHO C YBEpPEHHOCTBIO YTBEp)KJaTh, YTO IOMNbBITKA PEOpPraHU3alMM apMUHU
Pumense npusena k Tomy, yto ®paHuus craja MOTYILIECTBEHHBIM M IPOYHO LEHTPAIN30BaHHBIM
rOCyJIapCTBOM, C XOpOILIO OPraHW30BaHHOM apMueil M CWIbHBIM (UIOTOM, a TakXke BecbMa
3HAYUTEIIbHBIMU TOCYIaPCTBEHHBIMU J10XOJaMH.

Onnako camoil HacyniHO# 3a60T1oil B ynpaBnenun @pannueit 11 Puiense 6bU10 yKperieHue
€€ SKOHOMHUYECKOI'0 MOJI0KEHUS U TOPTOBIIH.

C npuxomoM K BIACTH B3sUl NPUHLUIMAIBHO HOBBIH KypC B OTHOUICHMM 3KOHOMUKH U
TOPTOBJIM, BO3JIarasi 0COObIe HAJIeXK/Ibl Ha EPENPOJAKY MEXOB U3 OTKPbITON (ppaHiry3amu Kanansl,
nogaepxkanre «KoMmaHuio cra» ¢ LEIbl0 €€ OCBOEHHs M 3aceneHus. B ceoem «llomntnyeckom
3apemanun» (1639) Pumiense odepumBanm TOpPU30HTHI BHEHIHEW ToproBiu @OpaHuuH, YTOObI
JIOOUTHCS aKTUBHOTO TOPrOBOro OanaHca — IMPEBBILIEHUS KCIIOpTa HaJl UMIOPTOM. Puiense BBeln
B IPaKTUKYy 3aK/IHuYaTb TOProBbIE JOTOBOPHI HAPSAAY C MOJUTHUYECKHUMH, OTUErO 3a TO/Ibl CBOETrO
IIPaBJICHUS OH MOAMHUCAIT OKOJIO 74 MOJOOHBIX JOIOBOPOB.

[To Bceit dpanuuu OH MOKyHaja 3eMJIM ISl MOCIEAYIOMIEH Mepenpofaku Uiu oOMeHa, a
TaK)kK€ aKTUBHO aruTHPOBAJI 32 CTPOUTEIBCTBO KAHAJIOB U PACIIMPEHNE BHEIIHEW TOPIOBIH, a CaM
OH SIBJISUICS COBJIQJENIbLIEM HECKOJIBKUX MEXKIYyHapOAHbIX KoMnaHuil. MIMeHHO Torma Havanach
¢paniy3ckas komoHuzauus Kawnanpl, 3amagHoit Wuanu, Mapokko, npu HeM  (paHILy3bl
yrBepauinch B I'Buane u B Bect-Unauu, oBnanenu octpoBom BypOoHOM M 3aBenu KOJOHHUU Ha
Maparackape.

Opnonanc 1626 1. 0 pa3peliieHny ABOPSHCTBY 3aHUMAThCS TOPTOBJIEH UMEN TOMUMO MTPOYETO
LEJIBI0 CO3/J]aTh KOHKYPEHLHUIO NMpodeccHoHaIbHOMY KyHEe4YecTBY B Jinle Oojee MaTpuOTHYECKU
HAacCTPOEHHOTO BBICILIETO COCIJIOBHUS, YTO NPHUBEIO K PACKONy JABOPSHCTBA B OTHOLIEHUM HUX K
Kap/MHaJy: BBICIIME CIIOM HAaXOIWINCh K HEMY B OIIO3ULIUH, & BOT CPEJHEE U MEJTIKOE IBOPSIHCTBO
OTKPBUIO 17151 ce0s JOPOTy K YIYUIICHUI0 UMYIIECTBEHHOTO MOJIOKEHUS 32 CUET CMEHbI HCTOYHHUKOB
J0X0Jla ¢ TPaIUIMOHHBIX, "QeonanbHbIX" Ha KanuTanuctuueckue. Takum oOpas3om, (paHIy3cKuit
MEPKaHTWJIM3M TOJy4YaeT MPOMBIIUIEHHOE HalpaBieHUe, OCBOOOXAAeTcs OT MOHETapu3Ma,
OpPHEHTUpPYETCS Ha JIOCTHXKEHHE aKTHUBHOTO TOProBOro OajaHca, YCKOPSET SKOHOMHYECKOE
pasButue @pannuu. XVII B. craHoBUTCS KiIaccuyeckoi 31oxoi (paHIly3cKOro MEpKaHTHIIN3MA.

B »KoHOMHMKE MOMHUMO MPOYEro MPOUCXOIAMIO AKTHUBHOE IOBBIIIEHWE HAJOrOB, YTO OBLIO
CBSI3aHO ¢ HEOOXOJMMOCTBIO MOKPBITUSL PACXO/I0B BHEIIHEH MonuTuku. MunucrepctBo Puiense u
napcrBoBanue Jlronosuka XIII 66110 0OTMEUEHO caMbIM KPYITHBIM MOBBIIIEHHEM HAJIOTOB B UCTOPUU



@paHIMM, YTO BBUIMIIOCH B MAaccOBble BOCCTaHHUs MO Bceil Teppuropun Ppanuuu (Hampumep,
BOCCTaHHE KPOKAHOB, BOCCTaHHE OOCOHOTUX U JIPYTHE).

Cunraro 1enrecooOpa3HbIM OTMETHUTh, YTO NPAKTHYECKH Bce pedOopMBI U HAIpPaABICHUS
IIOJIMTUKK B LEJOM s B3sJIa, OCHOBBIBAACH Ha TAaKOM Ba)XHOM IOKyMeHTe, Kak «llommtuueckoe
3aBelaHue» Puinenbe — 3TO BaKHBIM NaMATHHUK €r0 JEATEIbHOCTH, B KOTOPOM OTPa)KE€HbI €ro
B3[VIA/Ibl HA BHYTPEHHIOK M BHELIHIOK MOJUTUKY rocynapera (Pumensé A.—XK. ne. [Tonutnueckoe
3aBemanue, uian [IpuHiune! yrnpasinenus rocygapcersom / Ilep. ¢ ¢p. JI.A. CudypoBoii, mpenuc.,
o6m. pexn. JI.JI. TonoBuna. — M., 2008. — 496 c.).

BHemnss nonutuka kapauHaia Puiienbe BO MHOTOM COOTBETCTBOBAJIa CTPEMIIEHUAM KOPOJIS
I'enpuxa IV, xoroporo HazbiBaiu KopojeM, cracimiuMm @Dpanmuio. OOHO U3 TaKUX HaMpaBJICHUM
ObuUI0  00YCJIOBICHO HEOOXOAMMOCTBIO OCIA0NEHHUS] BPAXKECKUX TOCYIapCTB €  IOMOUIBIO
JUIUIOMATUU:

- OCHOBHOI1 Cepbe3HOI MEKIYHAPOTHON MPOOIEMOH, yperylIMpOBaHUEM KOTOPOH 3aHUMAJICS
KapauHan Pumiense, ctan BaJIbTEIMHCKUM KPU3HUC pellieHHEe KOTOPOTo 3HAYMTEIbHO CIIOCOOCTBOBAI
YKPEIUICHUIO KOPOJIEBCKOH BIIACTH, 3aHsJIO OoJiee roja, B TeUeHUEe KOTOporo Pumienbe qokasan, 4ro
OH HUCKYCHBIN AUILIOMAT.

- Ipyroii Ba)XKHOM TUTUIOMAaTHYECKON CTpaTeruel KapInHaia ObUIa MOMBITKA HAWTH COIO3HUKA
B AHIIMM NyTEM pealn3alud ujaen Opaka ¢ HacleIHWKOM aHDIMHCKOIO IPecTojia, OJHAKO
HAJEX/Ibl, BO3JIaracMble Ha 3TOT Opak, B IOJIHON Mepe HE OIPaBIAJINC;

Crout OTMETUTH, YTO BO BHEUIHEN MONIUTUKE Puienbe npociaaBuiics U 3a C4ET KOJIOHUAJIBHOM
nonutuku B Kanage (YmerGae T.I., Konmonuanbnas monutuka @pannumm B Kanane: cozmanue
kapauHanoM Pumensé «Kommnanuum cra akiuonepoB»/ Ymetrbae T.II, Maxepor B.B.// Xypuan
"The Newman in Foreign Policy”. — 2018. —Ne 44. (88). — C. 56-61.). Kapnunany Pumense
ylajaoch co3Jarh OJaronpusTHbIE YCIOBUsA A KosloHM3auuu HoBoro cmera, ynoBieTBOpsis
TOPTOBIICB MPHUOBLIBIO OT IYIIHWHBI, a TOCEJICHIIEB W KOJIOHH3aTOpoB (PMHAHCHPOBAHUEM OT
KOMITaHUH, HAXOASILENCS 0 dTUI0H KOPOHBI.

[lonbITKM TOCTPOEHUS KapAUHAJIOM aOCOIIOTHCTCKOTO CTPOs MOAPBIBAIO TI'yr€HOTCKOE
TE€YECHHE, CTAaBLIEE B OINIO3HLHUIO NPOTUB KAaTOJMYECKOM LEPKBU. DTO O3HAMEHOBAJIO OAHO W3
BO)XHBIX HCTOPUYECKHX COOBITHI BpemEéH mnapcrBoBanus JlromoBuka XIII - ocanma Jla-Pomenw,
SBUBILIEECS PE3YJIBTATOM BOMHBI MEXIy KOPOJEBCKMMH Bolickamu M ryreHoramu Jla-Pomenu B
1627—1628 romax, snm3on aHTIO-PpaHIly3ckoil BOWHBI 1627—1629 romos. B centsiope 1627 rona
KOpoJieBcKkHe Boiicka ocanuiu Jla-Pomiens, ObIBIIYIO B TO BpeMsl caMOil YKpENJIEHHON KpenocThio
TYT€HOTOB M ILIEHTPOM HX COINpPOTUBIEHUA. B OTCyTcTBHE KOpOJis MpH ocaie O0Os3aHHOCTU
[TABHOKOMAH/IYIOLIET0 MCIONMHUT KapAuHan Pumense. brnaronaps pazpaGoTaHHON MM cTpareruu
yaanaock ycrenrHo npoectu ocaay Jla-Pomens (1627— okts6pe 1628 roma), a UMEHHO: 3Has O
TOM, YTO C BO/bI IPOBMAHTOM T'yT€HOTOB OOE€CIeUMBaIN aHIIMUYaHe, Purienbe mpukasan BO3BECTH
namOy, KoTopasi Obl IPEMATCTBOBAJIa BpakeCKoMy (hJIOTY B MPOJIBHKEHUH K KPETMOCTH COIO3HUKOB.
Kpenocts mnana. Ilox BnusHMeM Pumiense, KOponb HE CTal pPacHpaBiATbCA C TyT€HOTAMHU,
HaIpoTHB, OH OCTAaBWJI UM BCE€ IpaBa, yTBepkKAeHHble HaHTCKUM 3AUKTOM («DOUKT MHIOCTH),
KpOME pa3pelleHus BIaJETh 3aMKaMU.

-21 mas 1635 roma @paHnus BeTynwia B TpUALATUIECTHIO BOMHY, HCYEpPNAB BCE
JUIUIOMATUYECKUE IyTH U1 NPOTHBOAECUCTBHSA BO3PACTABIIEH CUJIE NPAaBSILEHd €BPONEHCKON
nuHactuu ['abcOypros. [lnansl no ykperieHuio rpaHul] OpaHIuu U OKa3aHUIO MPOTUBOJACHCTBUS
rabcOyprckoii rereMoHUM OBUIM TNPOJODKEHbI Ma3zapuHu, CIOIBMKHUKOM M TPUEMHHUKOM
KapauHaia Puiense, KOTOpomy, B CBOIO OUepellb, HE CYKJIEHO ObLIO JOXKUTH 10 TpuyM(a B Pokpya.

VYmep Benukuit kapaunan B [lapuxke 5 nexabpsa 1642 roga, HO maxe OOJNBHBIM, KapAMHAT JI0
MIOCJIEJTHETO JIHS 0 HECKOJIBKO YacOB TUKTOBAJ MPUKA3bl apMUSAM, TUIIOMAaTHYeCKUE UHCTPYKIINH,
pacropsbkeHus: TyOepHaTopaM pa3IMuHbIX IPOBUHIUH.

[lonBons MTOI, XOUy CKa3zarh, YTO OIIEHMBATh TAaKyl0 JUYHOCTh, Kak KapauHan Pumenbe,
HYXHO OoJiblie onupasich Ha (akThl, a HE Ha TEOPHI0. MOXXHO C YBEpPEHHOCTBIO YTBEPXkIaTh, YTO
yCUJIEHHE TOCYJapCTBEHHOIO CyBepeHuTeTa, OoppOa MPOTHUB MEPEKUTKOB (peonanmsma, poct



JTUTUIOMATUYECKOTO W BOEHHOTO BIMSHUSA CTpaHbl, pa3BUTHE (PUHAHCOBOW CHCTEMBI U
aKaJIeMHUYeCcKOTo 00pa3oBaHus, BceM d3TUM nocTrxeHusM Opanmust X VII B. o6s3ana Pumense.

He Oymy coBcem wuacanu3upoBarh KapAWHala W 3a0bIBaTh O TOM, YTO OH OBUI TaKkKe
MacTepoM MPHUABOPHBIX UHTpUI, uTo BMecTe ¢ Otuom KozedoMm OH ycTpaHSI MOIUTUYECKUX
KOHKYPEHTOB, a CO3/laHHas MM cHcTeMa aOcCoJoTH3Ma HE JOIlycKajla BOJbHOAYMCTBA U
J€MOKpATHH, HO CTOMT y4YUTHIBATh, YTO YCHEIIHass OOphOa C TPYIHOCTSIMH U TMOPOKAMHU 3IIOXHU
TpeOoBaa paJivKaIbHBIX MEP PEUICHUS.

Kusznp kapaunHana Puiiense BecbMa HEOAHO3HAUYHO OLICHMBAETCS MHOTMMHM HCTOPUKAMU,
KTO-TO OOBMHSIET €ro, a KTO-TO BocxBajisieT. O Takoi nuyHOCTH, Kak Kapaunan Pumiense mMoxHO
TOBOPUTH MHOTO€, HO TO, YTO OH OBLIT BEJIMKUM MOJIUTUYECKUM JESTEIIEM CBOEr0 BPEMEHU JJOKa3aHO
MHOTMMHU HMCTOpPUKaMHM, YOekJIeHHbIMHU, uTo Kapnuuan Puienbe - Benukuil npaBUTENb, KOTOPBIH
XPaHWI B CBOEM CEpALE NPEJAHHOCTh K cBOeMY OTEUeCTBY U KOPOJIIO
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MeToauyeckne peKOMeHAaAlMM:

TBopueckasi npukJIagHasi padoTa CTyIeHTAa NPEJICTaBIsAeT cOO0W pa3HbIe (POPMBI BOBJICUCHUS
CTYACHTOB B Hay4YHYIO J€STEIbHOCTh, HAIPUMED, JOKJIA] Ha CTYIEHUYECKOW HaydHOH KOH(pEpeHINH,
ydacTue B MOJEJIBHOM Ipoliecce U T. 1. B mpencraBieHHol paboTe CTYI€HTh! JOKHBI I0Ka3aTh:

1) akTyaJIbHOCTb TEMBI;

2) 3HaHWe ucTopuorpaduu Bompoca;

3) apryMeHTUPOBaHHOCTb, TOYHOCTb, ICHOCTh M3JI0KEHHSI TEMBI;

4) BnasieHre U NpaBUIIbHOE IPUMEHEHNE HOPM TIpaBa;

5) OpUrMHaIBHOCTh ¥ TBOPUECKUHN XapaKTep;

6)HanuuMe WJUIIOCTPATUBHOW KOMIIOHEHTBI (CpPaBHHUTENbHBIE TAONUIBI, CXEMbl, JHarpammbl,
peecTpsl, Ip.)

7) npaBuwibHOE OGOPMIIEHHE - YUUTHIBAIOTCS TpeOOBaHHS K Te3ucam JOKjaga, CTaThbe WU
KOHKYPCHOH paboTe opraHu3aropa MEepOnpUsTUs.

1. MIPOMEXYTOYHASA ATTECTALIUA

1. Teoperuueckuii Bonpoc
Ob6pa3zoBanue u pa3BuTue rocygapctsa B Crapre. [IpaBoBoe mosioxeHue HaceIeHusl.

Kniou omeema:

B VIII — VI BB. 10 H.3. (apxamdeckuil mepuon) rocynapcrsa B Iperuu oOpasyrorcs B
bopMe nonuca — «ropom», «rOCyAapcTBO» -  (aKTMYECKH, OTO TpakIaHCKas OOIIMHA
aHTUYHOCTH. [Tonucel dbopMupyroTcs 60 MyTEM pacmana MIJIEMEHHU Ha
OT/AEJbHBIE TEPPUTOPHATIbHBIE OOIIMHBI (IMyTEM IepeceleHuss B OJHO MECTO INpeAcTaBUTeNei
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pa3NUYHBIX  POAOB), JHOO TMyTEM «CHHOWKHM3Ma» T.€. CIHUSHHS psAa  Onmu3iexammx
TEePPUTOPUATBHBIX OOLIMH. L{eHTpoM 00beaMHEHHs BBICTYIANO0, KaK MpaBuio, o0llee MIEMEHHOE
CBSITHJIUILE, BOKPYT KOTOPOTO CEHIUCh CEMbU BOXKICH M CTapeHIINH, 00bEeAMHSIONINXCS MIEMEH.
Crona nepememancs oOmui s Beex cyf. [locénok y cBaTuauima oObIYHO OrpaxkJancs CTeHaMHu,
NpeBpamiasicb B KPENOCTh, BBIIOJIHIIOMYIO (YHKIMM BOCHHO-aIMHUHHCTPATUBHOTO IIEHTpPA
OObEAMHUBIIMXCS OOIMH. DTOT LEHTP CTAHOBWICA PE3UACHLUEH OpraHoB BIacTU (BOXKAEH,
CTapeHIIH) U MeCTOM cOOpa OMOTYECHUS K HAPOIHBIX COOpaHMIA.

OOpa3oBaHue MOJIMCOB TakKe OBUIO CBA3aHO C pa3BUTUEM TOPIOBIM U pPEMeca.
BonbIIMHCTBO MOMMCOB ObUTM TMPUMOPCKUMHM, PACHOJIAraUCh BIOJb TJIABHBIX MOPCKHUX ITyTEH
(Muner, Camoc, Adwunb, Kopund, Meraper u ap.). Jpyrue mojaucel pacnojiarajiuich Ha
TUTOIOPOJHBIX 3€MJISIX M OBLIM MEHee CBS3aHbl ¢ MOPCKHUMH ToproBeiMu myTsamu (Ilemomonnec,
beotus, ®eccanus). B 3aBUCMMOCTH  OT  CBOEM  SKOHOMHUYECKOW  CHEI[HAIHU3ALNH
BO3HHKAIOIIME TTOJICHl JICWJINCh Ha JIBa THUIIA: azpapHule (PeolsialaeT CelnbCKOe XO3SHCTBO)
U azpapHo-pemecnenHuvle (60splee 3HaUeHNE B YKOHOMUKE UMEIIHU PEMECIIO U TOPTOBIIs).

dopMupoBaHHE MOJKCA CBA3aHO C TEM, YTO €ro OpraHbl YIpPaBICHHUS BO3HUKAIOT 4epes
TpaHc(OpMalMIO OPraHOB IIEMEHHOI'O CaMOYIPABIEHMS, M, YTO BO3HHUKHOBEHHE TOCYAApCTBA
COIIPOBOX/IAETCSI POCTOM COLMAIBHOM W TonuTHdeckord O00pbObl. Coyuanvras 6opprda Bemach
MEXy apUCTOKPaTHEN U pAIOBBIMU OOLIMHHUKAMU. [lonumuueckas — 60pb0a 3a BIacThb: a) MEXIY
BOCHHBIM BOXIEM (OacuiieeM) W PpOAOBOM 3HATHIO, 0) MEXKIy OTAEIBHBIMH TPYIIHPOBKAMHU
ponoBOM 3HAaTH. B 3aBUCHMMOCTH OT COOTHOLIEHHS CHJI B NOJIMTHYECKON OopbOe, oT e€ ucxona,
rOCYIapCTBO BO3HHUKAJIO WK B (hOpME MOHAPXUH, WIH B (hOpME PECITYOITUKH.

B I'peunu nmoOemy moBceMecTHO onepikaia 3HaTh, T.K. Y MoHapxa (Oacuies) He ObUIO HH
SKOHOMUYECKOW, HHU COLMAJbHOW, HU TOJUTHYECKOM OIOpbI, IO3TOMY BCE TrOCyAapCcTBa
o0pa3zoBayiuCh ¢ pecnyonuxanckou Gopmoii mpasineHus. Kak mnpaBwiio, B arpapHbIX Mojucax
YTBEPAWIICS OUapXUdecKutl TOIMTHUECKUN pekUM (BEIYIIYIO POJIb UTPAJla 3Hamb, TIIABHBIN OpraH
- Coser 3Haru, npumepoMm sBiusercs Cmapra), a B  arpapHO-pEMECIIEHHBIX  —
O0eMoKpamu4eckuti TIOJIMTHYECKUN PEeXUM (BEIyIIyI0 pPOJIb HWrpajl JeMOC, IJIaBHBI OpraH —
HapoJIHOE COOpaHuUe, MPUMEPOM SIBISIFOTCS ADUHBI).

SpkuM  mpuUMepoM  pa3BUTHS ~ arpapHoro nomuca  sBisercs Cnapma.  CriapraHckoe
rocyapcTBo obpazoBanioch Ha IlenmornoHHece B JoiuMHE pP. DBPOT, YAOOHOM Ui 3emienenus,
KOTOpO€ OBLI0O OCHOBHBIM 3aHATHEM HaceleHHs. 3emuss Oblla IMoJelieHa Ha paBHBIE YYAaCTKH
(knepwi) Pazmep xiepa Obut 15-20 ra zemun. Kiep Henmb3st ObLIO OTYYKAATh WIH IPOOHTH, €ro
3aBEIIaji TOJHOCTBIO OFXHOMY W3 ChIHOBei. Kiepel Obun mepemaHsl B IOJB30BaHHE
CeMbsIM cnapmuamos (WIEHOB «OOLIMHBI paBHbIX»). [IpHHAIEKHOCTH K «OOIIMHE pPaBHBIX)»
MPEOCTaBIsIIa ClIapTHaTaM KaK TPaKIaHCKHE, TaK W MOMUTHYecKHe mpaBa. OJHAKO paBEHCTBO
ObUTO0 (OpPMANIBHBIM, T.K. (JaKTHUECKas BIACTh HAXOIMJIACh B PyKaX HECKOJIbKHMX 3HAaTHBIX poJoB. Bo
IIaBe TOCYJIApCTBa CTOSUTM JIBA apxaeema — HACIIEJACTBEHHBIE TIPAaBUTEIN, B BOEHHOE BpEMs
BO3MVIABJISIBILIME OMOTYEHHE U MUMEBIIME HEOIPAaHUUYEHHYIO BJIACTh, B MUPHOE BPEMs MCIIOJIHSBIINE
Kpedeckue OOS3aHHOCTHM U HEKOTOpble cyneOHble (YHKIMU. ApXarerbl BXOJWJIM B COBET
CTapeHIuH — eepycuro, cocTosiBIIyl0 K3 30 MOKXU3HEHHO H30paHHBIX HauOoiee BIMATENbHBIX
CTIapTHATOB, NOCTUTIINX 60-JIeTHETO BO3pacTa. PemeHus repycnu mo BaKHBIM JIeJIaM B TOCY/IapCTBE
(BompocChl BOWHBI U MUPA, HOBBIE 3aKOHBI, JOTOBOPHI U T.JI.) YTBEP)KJAINUCh HAPOIHBIM COOpaHHEM —
anennoil, Kyaa BXOIWINA BCEe crapTHarel, pocturmue 30-j1eTHero Bo3pacra. Breicnmymar pemieHue
repycHus, HapoJHoe coOpaHue KPUKOM YTBEP)KJalo MM ONpoBeprayio ero 6e3 oocyxaenus. Ecnu
HEJb3s1 OBIJIO Y3HATH PE3yNBTaThl 110 KPUKY, COOpaHUE pacXOAMIIOCh Ha JIBE CTOPOHBI. Eciy repoHTHI
CUUTAJIU pelIeHue coOpaHus BPEIHBIM JUIsS TOCYIAapCTBA, OHM MOIIIM €ro oTMeHuTh. T.0. B Craprte
YCTaHOBWJICS apucmokpamuyeckui monutuaeckuii  pexum. B VII B. ngo H.. B Cmoapre
NOSIBUJICS 9¢hopam — KOJUIETHsI U3  TISTH 9¢hopoé («Habmrofareneit»), u30upaeMbIX HapOIHBIM
coOpaHMeM Ha OIWH TOJ W3 BEPXYIIKH CHapTHATOB. D(OpPHI MMENN TPaBO PEMIAIOIIETO ToJoca B
cllyyae pas3HOIIaCMA MEXJy apxareTaMi, MOIJIM OTMEHSATh HMX pELIeHHs U OOBUHSATH IeEpen
repycueii; 3popbl COMPOBOXK/IATIH apXareToB BO BPEMsI BOCHHBIX TOXOJOB, CO3BIBAIM TEPYCHIO U
arnesuly, BeJaJd (UHAHCAMM, OCYLIECTBISUIM CyAeOHble (DYHKIMM M HAA30p 3a IOBEIECHUEM
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ciaptuatoB. @akTu4yecku, 3Popbl KOHTPOIUPOBAIM APXareToB U MOINIU UX cMecTUTh. OOUH pa3 B
8-9 ner xomerus 3opoB «mo 3BE3AAM» OINpenessia, YroAHbl JIM apXareTbl Ooram, €ciu HeT —
apxareTbl cMemanuch. Kpome Toro, B BOGHHBIX MOX0[aX 3(OpHI CICAUIH 32 apXareTaMd U 3aTeM
OTYUTBHIBAJINCH Mepes repycueid. Ecnu neiicTBust apxareToB repycus npu3HaBajia HENpPaBUIbHBIMHU,
UX MOTJIM Ka3HUTh. DOpbI ObLTH HENoACYAHbI aneme. Takum o0pa3oM, BIacTh OT POAOBOW 3HATH
crapTuaroB (IpelCTaBUTENCH 3HATHBIX POJIOB, U3 KOTOPBIX BHIOMpAIM apXareToB M TePYyCHUIO)
mepernuia K BEpXyIIKEe 3eMJICBIAJCIbIEB, KOTOphIE dYepe3 A(POpOB COCPEAOTOUMIIA  BCE
YIIPaBJICHUE MOJIMCOM, YCTAaHOBUB TE€M CaMbIM, Ojiucapxuyeckuti TOJIUTUYecKuil pexum. B k. VI B.
nox BiaustHUeM CrapTel Haxomwics moytH Bech Ilenomonnec. B 530 r mo H.3. oOpasoBancs
[Tenononnecckuii cor3 (Kopund, Cuknon, Merapsl, o-B OruHa), B koTopom de facto Bce coro3Hbie
Jie1a pelagnuch CIIapTaHCKUM IIPABUTEIBCTBOM. DTOT COO3 ChIPajl 3HAUUTENbHYIO POJIb B UCTOPUU
I'penun.

[Monutnyeckumu mpaBamMu B CrapTaHCKOM IMoOJHce 00ONaganu TONbKO cnapmuamsl. Emé
OflHA KaTeropusl HaceleHUs - nepusku.yY HUX HE OBbUIO TMOJUTUYECKUX TMpaB, HO B HX
COOCTBEHHOCTH HAXOIWJICS YYaCTOK 3€MJIM, M OCHOBHBIMU HMX 3aHATUSAMH OBUIM 3eMIIEICNHE U
CKOTOBO/ICTBO. HakoHell, TpeTbio IpyMIly HAacelIeHHWs COCTaBIISUIM KUTENU 3aBoeBaHHOW CrapToi
MecceHnuu - unomel, KOTOpbIE "BO3JENBIBAIM 3€MJIIO CIAPTUATOB, BHOCS HA3HAUYEHHYIO I0/aTh"
(Ilmyrapx O BO3HMKHOBEHHWH CHApTAaHCKOTOo o0OmecTBa W TrocyaapcTBa...). OHM He HMenu
MOJIMTUYECKUX IPaB, U CHAPTaHIbl €XKEroJHO YCTpauBajid IPOTUB HUX KPUITHUH - KapaTeJbHbIE
SKCIEAUIINH, B XOJI€ KOTOPhIX O€3HaKa3aHHO yOMBaIU Haubosee aKTUBHBIX UIIOTOB.

Metonnueckne pexoMenaaumu: llpu oTBeTe Ha NaHHBIM BONPOC CTYAEHT JOJDKEH 3HATh, YTO
TaKO€ MOJIKC, IOHUMATh PAa3HUILY B Pa3BUTUHU KaK CAaMMX JPEBHETPEUYECKUX MOJIMCOB, TaK U MOJIMCOB
U Apyrux ¢GopM rocynapcts (BocTouyHas AecroTudeckas MoHapxus). CTyleHT JODKEH IO0Ka3aTh
NoHMMaHue Toro, mnoyeMy Cpnapra nounula Mo NyTH (OPMHUPOBAHUS BOEHHU3MPOBAHHOIO
rOCy/lIapCcTBa, 4TO Takoe "oOIIMHA paBHBIX'", KAKOE 3HAYCHHE MMEJI0 UCKYCCTBEHHOE TOICp KaHHe
paBeHCTBa Ul JanbHedmiero pas3Butua Cnaptel. HeoOGxomuMmo mnosicHuTh, mouemy B Chapre
CIIOKUJIACh 0co0asi collMaibHasi CTPYKTypa U OTBETUTH Ha BOIIPOC, SIBJISJIUCH JIM WJIOTHI pabamu.
ITpu moaroToBKe K OTBETY Ha AAHHBIM TEOPETHUECKUH BONPOC PEKOMEHIYETCSl IPOUECTh HE TOJIBKO
yueOHYI0, HO M Hay4yHYIO0 JUTEpaTypy, a TakXe H3y4UTb, YTO TOBOPWJIHM JPEBHHUE HCTOPHKU O
Cnapre.

2. IlpakTHyeckoe 3aJaHue

Pewume cumyayuonnyro 3aoauy:

CrpaHncTByromuii OpaxMaH COpBaJl HECKOJIBKO IUIOJIOB C (PPYKTOBOIO J€peBa, pacTyuiero Oiau3
M3TOPOJM B cajly BallIMsl, HO ObLI 3aMEUEH U 3aJiepKaH OHUM U3 ciyr. OnpenenuTe IpuaniecKue
(dakThl U BUIBI MpaBooTHOLIEHUH. [Ipoananu3upyiite cuTyalno U ONpeAenuTe, Kakoe HakazaHUe
x1€T Opaxmana B [IpeBneit Unauu?

Knwu omeema/pewenue:

1) ManHas 3ajaya pemiaeTcss Ha OCHOBE 3akoHOB MaHy - COOpHMKAa TIIPaBOBBIX HOPM,
coctaBiieHHoro Opaxmanamu B [Ipesneit Uuauu Bo Il B. 10 H.3. - | B. H.5.

2) B nanHoii 3a7a4e - 1eIUKTHBIE TPABOOTHOIICHUSI.

3) FOpunnueckue (akTel: cppiBaHUE OpaxMaHOM IUIOOB M3 Cajia BaWIbs; 3ajJep)KaHnue OpaxMaHa
Ha MECTE MPECTYIICHUS.

4) CyObekTaMu B JAaHHOM Ka3yce SIBIISIIOTCS OpaxMaH U Bamms; 0OBEKT — MpaBO COOCTBEHHOCTH
BaiIus Ha QPPYKTHI

5) Kpanuduxauus nesuus no ct. 339 . VIl u ct. 341 m. VIII 3akonoB Many, cortacHO KOTOPbIM
coOupaHue IJIOZO0B OT JAEPEBbEB HE SIBISETCS BOPOBCTBOM, a OpaxMaH, KOTOPbIM MpPUHAJICKUT K
JBAXIBIPO’KICHHBIM, U SIBJISIETCS CTPAHCTBYIOIIMM TyTHUKOM, HE JI0JKEH IJIaTUTh WTpad.

6) Ecnu Baitimus oOpatutes B cyl, To OpaxmaH OyJieT onpaBaaH U OTIIyILEH 0e3 HaKka3zaHHs.
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MeToauueckne pekoMeHIauM: J[J1s yCIENIHOTO pelIeHus] MPAKTUYECKOTO 3aaHusI HY)KHO 3aHTh
TeKCT 3aKkoHOB MaHy, VSICHHTh OCOOCHHOCTH U CHEIU(UKY NPABOBOTO PETYIUPOBAHHS TIO
OTpacysiM TpaBa; ObITh TOTOBBIM MPABWIILHO ONPENENISATh OCHOBHBIC IPABOOTHOIICHUS B 3aj1aue,
OTIPENENIATh BCE OOCTOSTENBCTBA, MOAJCKAIINE YCTAHOBJICHUIO, JJIi PEHICHUS KOHKPETHOU
cutyauuu (ropuaudeckue (akThl), COOTHECTH (DaKTHUYECKHE OOCTOSATENBCTBA JieJla C HOPMOMU
3akonax MaHy; aHanmuM3upys H3y4EHHBI MaTepwall, UCTOYHUK IMpaBa, HY)KHO MPOBECTH TOYHOE
COOTHECEHHE BO3HUKIIICH B 3a/1a4€ CUTYyallul ¢ KOHKPETHOH HOPMOM 3aKOHa.
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