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I. TEKYIIIU KOHTPO.Ib

TEOPETUYECKHH OIPOC

Pexomenoayuu no no02omoeke K meopemuiecKomy onpocy

Iloocomoska Kk meopemuueckomMy Onpocy OCYUWeCmensemcs HaA OCHO8e U3ydenus: y4yeOHOU U
OONONIHUMENbHOU TUMEPAmypbl.

Ocnognas yenv pabomel ¢ aumepamypou — 5mMO u36leyeHue u3 meKcma HeooXxo0UumMoll
ungopmayuu, cnocoocmeyroweli GopMUposaHu0 NpPoGeccUOHANIbHBIX KOMNEMmeHYull, 6 CUly uezo,
2NA6HbIM  NPABUIOM padOmMbl ¢ MEKCMOM  AGIAEMCs CO3HAMENbHOe YC8OeHUe NpOYUMAaHHOZO,
KpUMu4eckoe OCMbICIIEHUE €20 COOepAHCANUs, 6 X00e KOMOpOo20 NpOUCXooum nocmenenHoe 2iybokoe
OCMbICIIeHUe MeoPemuieckux NOI0HCeHU MeHCOYHAPOOHO20 HACMHO20 Npasd, 6bl0eNeHUe OCHOBHBIX
uodet, cucmembvl apeyMenmos, Hauboaee APKUX NPUMepPos U m.o., Kpome mozo, 00s13amenbHbIM NPAGUIOM
AGNAEMCA  BbIACHEHUE 3HAYEHUS HEe3HAKOMbIX CJlI08, MEPMUHO8, BbIPANCEHULl, HEeU38eCmHbIX UMEH,
HA36aAHUU.

Pexomenoyemcss  npu  pabome ¢ qumepamypoi  oCyujecmensamv — KOHCHNEKMUpOoBaHue
meopemu4ecko20 Mamepuaia no OCHOBHbIM BONPOCAM OUCYUNIUHbL NYMeM COCMABNeHUsI ONOPHO20
koncnekma. Koncnekmuposanue nosgonum cocpedomouums GHUMAHUe CMyOeHma Ha KII0Yegblx
npobaemMax meopuu MescOyHapoOHO20 YACMHO20 NPasd, NOO2OMOBUMbCS K NPAKMUYECKUM 3AHAMUAM NO
oucyuniune, a makxice 001e24ums NOBMoOPeHUe 0C80EHHO20 MAMeEPUANa NPU NOO20MOBKe K IK3AMEHY.



Koncnexmuposanue npedcmasnsem coboll  Kpamkoe U NOCLe008AMENbHOE  U3NONCEHUE
cooepaHcanuuss NPOYUManHHo20. [{isi cocmasienus ONOPHO20 KOHCHEKMA Yeaecoo0pasHo NPUOepHCUBaAMbCsl
Cnedyruwux 3manos pabomai:

- no02omosumMenbHas paboma: COCmMagieHue CRUCKA AUMmepamypsbl U HOPMAMUBHLIX NPABOBbIX
aKmos, BHuMamenbHoe YmeHue meKCcmos, NOONeHCAuUX KOHCNEKMUPOBAHUIO,

- cocmagneHue 2noccapusi;  YmMouHeHue 68 CHPABOYHOU JUmepamype HEenoHSMHbIX Clo8 U
BbIHECEHUEM CNPABOYHBIX OAHHBIX 8 KOHCNEKN,

- cocmaeieHue NAaHa ONOPHO20 KOHCHEKMA. GblOeiumsb 6 NPOYUMAHHOM 2NA8HOe, COCMABUMDb
NAaH, npeocmasnaouuil cobol nepeyeHb 3a20l06K08, N003d20]I08K08, B0NPOCO8, NOCIe008AMENbHO
PACKPbIBAEMbIX 3ameM 8 KOHCHeKme,

- hopmynuposxka mesucos: mezuc — Mo KpAMKO CHOPMYIUPOBAHHOE NOJLONCEHUE, O JIyYULe2O
YCBOEHUSL U 3aNOMUHAHUSL MAMEPUANA Cledyem 3anucbléams Me3ucbl CGOUMU CI08AMU,

- 00Ka3bl8aHUe MEe3UCO8: ME3UCHl, 8bl0BULAEMble 8 KOHCNEKMe, HYHCHO 00KA3bl8amb, HOIMOMY 8
KOHCHeKme HYJCHO Ompas3umv OCHOBHblEe 00800bl, OOKA3LIBAIOWUE UCMUHHOCMb DACCMAMPUBAEMOO
mesuca, 6 SMou 4acmu ciedyen 0eiams CCbUIKU HA NOJIONCEHUSI HOPMAMUBHBIX NPABOBLIX AKMO8, 8 MOM
yucie, 8 KOHCNeKme yenecooOPazHo NPUEOOUNb NPUMEPDL.

Cnedyem nomHums, umo 2laéHoe 6 omeeme HA MeopemuyecKull. 8ONnpoc He obveMm, a
cooepocanue. B Hem O0ndHCHBL ObIML OMPANCEHbI OCHOBHLIE NPUHYUNUATbHBIE NOJIOHCEHUS NO
meopemuyeckomy 8onpocy oucyuniunvl. He ciedyem 0ocnosno eocnpouszeooums cooepacanue yueOHol
JIUMepamypsvl, OCHOBHbIE NOJIOACEHUS YellecO0bpazHee Uiazams KpamKo, C80UMU CO8AMU, 3A00MACH O
cmusie U 8blpasuUmenbHOCmu uznodcerus. Ilpu smom 8 ciyuae 3auMCmMEO8anull HeoOX0OUMO NOHUMAMb,
Ubsi MOYKA 3PEeHUSL U U3 KAKO20 UCMOYHUKA NPUBOOUMCSL CHLYOEHMOM.

Obpawaemcs gHuManue, Ymo npu omeeme Ha 80NPOC He Mpedyemcs 0emaibHO20 AHAIU3A HOPM
UHOCMPAHHO20 NPaAsa, MaKue npumMepbl NPUBOOSIMCS  UCKTIOYUMENbHO 6 UYelsax WLIoCmpayuu
MeopemuyecKo20 Mamepuala 8 mex Ciyuasx, Ko2oa mpedyemcs ocyujecmeums CpAGHUMENbHbIL AHAIU3
HOPM POCCULICKO20 U UHOCIMPAHHO20 MENCOYHAPOOHO20 YACMHO20 NPAsd.

3aganue 1. CnocoObl yCTAHOBJIEHUS COJeP:KAHUSA HOPM HHOCTPAHHOIO NpaBa.
Pexomenoayuu Kk ewvinonnenuro: Illpu noocomoske K NpaKmuuyecKum 3aHAMUIM CMYOeHmy
DPEKOMEHOYemcst NPUOEPHCUBAMBCS CledyIouell MeXHON02UU!

—  BHUMAMENbLHO UZYUUMD COOEPHCAHUE BONPOCA,

— Haumu u npopa6omamb coomeemcecmeyrowue pa3()€]lbl 6 peKOMeHaOGLIHHbl.X HOpMAamueHsblx
OOKYMeHmMax, 0CHOBHOU U OONOIHUMENbHOU Iumepamype;

— NpoOyMamb  pasGepHymulii  Omeem HA BONPOC, ONUPAACL HA ONOPHbIU  KOHCNEKM,
cOCMageHHblll 8 X00e 0C80€HUsL OCHOBHOU U OONOTHUMENbHOU TUMEPAmypbi.

Knwu omeema/pewienue: 110BCEMECTHO IEUCTBYET MPE3YMIIUSA «ITPABONPUMEHUTEIb 3HAET CBOE
IpaBoO», IPU ATOM 3HATh «UYyXO€» MpaBO He 005f3aH HUKTO. B cuity sToro obcrosiTenscTBa B X0J€
MIPUMEHEHHUS KOJUIM3MOHHOW HOPMBI BO3HHMKAET MpoOiieMa HEOOXOAMMOCTH YCTAaHOBJICHUS COJIEPKAHUS
HOPM HMHOCTPAHHOT'O IpaBa, MOJJIEKANIEr0 MPUMEHEHHUIO B COOTBETCTBUU C KOJUIM3MOHHOM HOPMOM
CTpaHbl Cyla K KOHKPETHOMY IIPaBOOTHOIIEHUIO. B mporecce pasperieHus AaHHONW MpoOIeMbl
HEOOXOIMMO HAMTH OTBET Ha CJIEIYIOIINE BOMPOCHL: KTO, KaK, B KAKOM 00beMe M B KaKHUe€ CPOKH JIOJKEH
YCTAaHOBUThH COJIEPKAHUE HOPM HMHOCTPAHHOIO MAaTE€pUAIbHOTO MpaBa Ui IeJed peryaupoBaHUs
TPAHCTPAHUYHOTO MTPABOOTHOIICHUS.



CriocoObl yCTaHOBJIEHHSI COIEPKaHUSI HHOCTPAHHOTO IpaBa, KOTOPBIMU MOXET BOCIOJIB30BaTHCS
00s13aHHBIN CYOBEKT, 3aKPEIUIAIOTCS B HOPMaX 3aKOHOJIATENbCTBA «CTPAHBI CyAa» U B OOJNbIIEH cTereHn
OTHOCSITCSI K HOPMaM IpPOLIECCYaIbHOTO, HEXKENU MaTepHUaJbHOro IpaBa. B MeXIyHapOIHOM 4acTHOM
npaBe CIOXKHIIUCH JBE MPOTHBOMOJIOXKHBIE TEHICHIIMH OTHOCUTENILHO 00beMa MOJTHOMOYHNI CyObEKTOB B
paMKax YCTaHOBJICHHUSI COJIEpPXaHUS WHOCTPAHHOTO MaTepUATLHOIO IMpaBa — HEOTPAHUYEHHBIN CIUCOK
CHoco0OB, TATOTEIOIUN K BO3MOXKHOCTH HCIIOJIb30BAHUS JIFOOBIX HCTOYHHMKOB HH(pOpMAIUH, HU
UMIIEPATUBHO 3aKPBIThIN MEPEYEHb CIOCOOOB YCTAaHOBJICHUS COJIEPKaHUs MHOCTPAHHOTO MaTepUaibHOIO
paBa, MPeIoJIaratoifii MPUBICUYECHUE TOIBKO OUIIHAIBHO MOATBEPKIACHHON HHPOPMAIIH.

Hopwmsr netictByromero 3akoHomatenbcTBa (. 2 cr. 1191 'K PO, ct. 166 CK PO, c1. 14 AIIK
P®) orHocut Poccuto ko BTOpO# TpyIime CTpaH, MOIMYCKAIOIIUX HCIOJIb30BAaHHE TOJBKO O(PHUIMAIBHBIX
UCTOYHUKOB MH(OpPMAIMH O COJEPKaHUKM HOPM HMHOCTPAHHOTO MaTepuaibHOro mpasa. Ha Hacrosmuii
MOMEHT IpPEIyCMOTPEHBI CIEIYIOIIUM BO3MOKHOCTH TPABONPHUMEHUTEN: OOpalieHne C 3armpocoM B
MunucrepceTBo octuin PO, obpaieHue ¢ 3arrpocoM B KOMIIETEHTHBIE OpTaHbl, IPUBJICYEHUE IKCIIEPTA.
Kpome Toro, mpaBOompuMEHHUTENIb MOKET BOCIOJIb30BAaTHCS COACHCTBHEM CTOPOH, MPUHUMAs OT HHX
JIOKYMEHTBI, cofiepKaliue HHPOPMAIUIO O COAEpKaHUM MHOCTPAaHHOTrO MpaBa. Bmecte ¢ Tem, ciemyer
UMETh B BUIY, YTO MPABOINPUMEHUTENh HE BIIPaBE ONUPATHCS Ha COOCTBEHHBIE UMEIOIINECS 3HAHUS 00
WHOCTPAaHHOM TIpaBe, B TOM 4YHCIIE, MTOJYYeHHbIE UM MPU PACCMOTPEHHUH W pa3pelleHUd MHOTrO Jefa C
y4acTHEM HWHOCTPAHHOTO »JJieMeHTa (MHBIMU CJIOBaMHU, KaXAbId pa3 MPaBONPUMEHUTEIb JOJDKEH
NpEeANPUHUMATG MEPhl IS YCTAHOBJICHUS COJEP)KaHHS WHOCTPAHHOTO TIpaBa, MPUMEHUMOIO K
KOHKPETHOMY ITPaBOOTHOILEHUIO).

OO6pamenue ¢ 3anpocoM B MuHuctepcTBo ocTuimu PO Ha3BaHO B mepeyHe CrocoOOB
YCTaHOBJICHHS COJEP>KaHUS HOPM HHOCTPAHHOTO MATEPUAIBHOIO IpaBa MEPBBIM. JTO 00YCIOBIIECHO
0c0o00i KOMIIETEHIIMEH JaHHOTO OpraHa HCIOJHUTENbHOM BiacTu. B coorBercTBuUM c [lonoxeHuem o
MuHucTepcTBE IOCTULMU, OAHUM U3 €ro IOJHOMOYHUH SBISIETCS COJEUCTBHE B YCTAHOBJIECHUU
COJIep’)KaHUsT HOPM HWHOCTPAHHOTO MpaBa, B TOM YHCIE, MOCPEACTBOM OOIIEHUS C YUYPEKACHUSIMHU
IOCTULIMM HMHBIX CTPaH B COOTBETCTBUU C TMOJIOKEHUSMHU MEXKIYHAPOAHBIX AOroBOpoB. s wnenei
YCTAHOBJIEHHSI COJIEP’KaHUS HOPM HMHOCTPAHHOIO IIpaBa HCIOJB3YEeTCsl JBa THUIA MEXIYHApOJHBIX
JIOTOBOPOB: COrJIalleHust 00 WH()OPMALIMOHHOM IIPaBOBOM OOMEHE M COTJIAIIeHUs O MPAaBOBOM MOMOIIH.
OTcyTcTBUE MEXIYHAPOJHBIX COTJAIIEHUH, MpEANoiaraloiumMx OOMEH IpaBoBOM HHGpopManuei, He
IPEMSITCTBYET OOpAIICHHUIO C 3allpOCOM B YUPEXKJIEHHUS IOCTUIMM COOTBETCTBYIOIIETO rOCyAapcTBa B
MOPSIIKE TaK Ha3bIBAEMOW MEXKIYHAPOJAHOW BEXIMBOCTHU, OJHAKO COBEPUIEHHO HE TrapaHTUPYET
noJlyueHue HeoOX0oAMMON NHPOPMAIIUU B TOMYCTUMBIE CPOKH.

Takxe cpeau crnocoOOB YCTaHOBIEHHUS COJAEpKAHME HOPM HWHOCTPAHHOTO TMpaBa Ha3BaHO
oOpailieHue 3a coIeicTBEM K MHBIM KOMIIETEHTHBIM OpraHaM U yYpeKICHHSIM BHE 3aBHCHUMOCTH OT MX
TeppUTOpUATBHOTO pacroyioxkeHus: (B Poccun wnm 3a pyGexom). 3mech HEOOXOAMMO aKIICHTHPOBATH
BHHMaHUE Ha TOM, YTO POCCHMCKHII MpaBONpPUMEHHUTENb BIpPaBe OOpaTUTHCS 3a COJEHCTBHUEM HE K
mo0oMy opraHy (YYpeKIeHHWI0), a TOJIBKO K KOMIIETEHTHBIM JIMIIaM, TO €CTh Te€M, KTO oOJjagaeT
KOMITETCHIINEH, HaACJICH TOJHOMOUYMAMH TI0 cOopy wuHpopmamuu 00 WHOCTpaHHOM TmpaBe. llofx
KOMIIETEHIIMEN B JAHHOM Clydae TPaJAUIIMOHHO MOHUMAETCSI COBOKYITHOCTh HOPMATUBHO YCTAHOBJIEHHBIX
MOJTHOMOYH, TpaB U 005S3aHHOCTEN KOHKPETHOTO MMyOJIMYHOTO0 opraHa (yupexaeHus). iMeHHo mosToMy,
MpEX/Ie YeM HApPaBUTh 3alPOC O COACHCTBUU B YCTAHOBIIEHUH COJIEPKAHUS HOPM MHOCTPAHHOTO IIpaBa,
MPaBONPUMEHUTEND JOHKEH YJOCTOBEPUTHCS B HAJUYMM KOMIIETEHLHUHU TOTO JIMIA, K KOTOPOMY OH
coOupaercs oOpaTUThCs. Takue yoJTHOMOUYEHHBIE JUIa MOAPa3Ies0TCS Ha JIB€ KATErOpHH:

1) nmuma, obmagaronue o0IIeH KOMIIETEHITNEH, KOTOPHIM MOKHO HAIMPAaBIIATH 3aPOCHI MO JTHOOBIM
HaIpaBJIECHUSIM MPABOBOTO PETyJUPOBAHUS — Ha HACTOAIIMNA MOMEHT MOMHUMO MUHHCTEPCTBA FOCTHUIIUN
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P® x HMM OTHOCATCS TOJBKO KOHCYIBCKHE YyUYpeKIeHMs Poccum Ha TEppUTOpPHHM HMHOCTPAHHBIX
roCy/1apCcTB, KOTOPbIE B COOTBETCTBMM C HOPMaMM JAEHCTBYIOIIETO 3aKOHOJATENbCTBA O KOHCYJbCKOMU
JeSITeIbHOCTH OCYIIECTBISIIOT (OpMHpOBaHHWE OAHKOB JAHHBIX I10 3aKOHOJATEIbCTBY TOCYAApCTBA
npeOBIBaHMS, a TAKXKE OCYLIECTBISIOT (PYHKIIUH 110 BOIIPOCAM MTPABOBOW MOMOIIIH;

2) nwuia, o0NajaronIue CIelUaTbHOW KOMIICTCHIIMEH, MMEIOIINE CIIOCOOHOCTh MPEIOCTABHUTH
UHPOPMALIMIO TOJNBKO [0 OTJENbHBIM BOIpPOCaM IIPaBOBOro perynupoBanHus. K duciy Takux
YIIOJTHOMOYEHHBIX JIML] MO’KHO OTHECTH:

— @enepanbHyI0 CIIy’)k0y 1Mo Haa30py B chepe cBsi3u, HHPOPMAITMOHHBIX TEXHOJIOTHI M MaCCOBBIX
KoMMyHHKaluii (PockoMHaa3op) — mo BompocaM 3alUThl IPaB CYOBEKTOB MEPCOHAIbHBIX
JTAHHBIX KaK COCTaBHOM YacCTH JIMUYHBIX HEUMYIIIECTBEHHBIX IIPAB (PU3MUECKUX JINL

— @epepanbHyl0 CIyXO0y MO HHTEUIEKTyaldbHOM cobcTBeHHOCTH (PocmaTeHT) — mo Bompocam
IIPaBOBOTO PETYIMPOBAHUS OTHOLICHUHN B cpepe MHTEIUIEKTYaIbHOW COOCTBEHHOCTH

— Uentpanbubiii 6ank Poccuiickoii ®@enepanu — Mo BOINPOCaM, CBA3aHHBIM C PEryJIHMpPOBAHUEM
(MHAHCOBBIX PHIHKOB, (DMHAHCOBOW JAEATEIBHOCTH, PhIHKA IIEHHBIX OyMar M pacyeToB

— Toproso-npomsinuieHHas nanary Poccuiickoit denepanuy U BXOJAIIME B €€ CUCTEMY TOPrOBO-
IPOMBIIUIEHHbIE NanaThl cyObekToB Poccuiickoil ®enepanuu — 1mo BONpPOCAM PEryJIUpOBaHUs
HpeIIPUHUMATEIBCKOMN 1€ TENbHOCTH

— Ilencuonnsiii ¢ponn Poccuiickoit denepanuu — o BOIpocaM pealn3alny IpaB Ha EHCUOHHOE (U
conmanbHOE) obecneueHrne GU3HIECKUX JTUT]

— HOTapuycoB (Kak rocy/JapCTBEHHBIX, TaK U 3aHMMAIOLIUXCS YACTHOM MPAKTUKOI) — [0 BOpocam
HaCJIECTBEHHOTO IIpaBa.

Tperuii crnoco0d, K KOTOpOMY MOXKET OOpaTUTbCS POCCHUICKUI IPaBONPUMEHUTENb MpU
YCTAaHOBJIEHUM COJAEpKaHMSIT HOPM HHOCTPAHHOrO IIpaBa, »3TO IpUBJIEUYEHUE OKcHepra (JIuua,
o0Jaiaronero CrnenuaJbHbIMU 3HAHUSMHU II0 KacaloIMMCS paccMaTpUBaeMoro jeia Borpocam). B
KayeCcTBE DKCIEPTa MOXKET ObITh MPUBJIEUYEH POCCUWCKHIA MM MHOCTPAHHBINA Ipa)KAaHWH, 00JaaroIuii
CHeLMaNIbHBIMA TO3HAHUAMU B 00JACTH HHOCTPAHHOIO IIpaBa, KOTOPbIE MOTYT MOJATBEPXKAATHCS
CrelManbHbIM 00pa30oBaHUEM JTOrO JIMIA, €ro Hay4YHbBIMH pa3pabOTKaMH M HCCIeOBaHUIMH,
IPaKTUYECKON JesITeIbHOCTBIO B cpepe MHOCTPAaHHOIO MpaBa. Takke MPOBEACHUE SKCIEPTU3bI MOXKET
ObITh MOPYYEHO CHEIHATU3UPOBAHHOMY YUPEXKJEHHIO (B TOM 4Hcie, 00pa30BaTeIbHOMY, Hay4HOMY,
y4yeOHOMY), NMpHU YCIOBUHU, YTO B €r0 CTPYKTYpPE €CTh CTPYKTYpHBIE MOJpPAa3/eNeHUs, 3aHUMAIOIIUeCs
UCCJIEIOBAaHUSIMM HWHOCTPAHHOTO IIpaBa, MpPH 3TOM MPaBONPUMEHHUTENb JOKEH PYKOBOJCTBOBAThHCS
JEHCTBYIOIMM 3aKOHOJATEIbCTBOM, PErYJIMPYIONIMM BOIPOCH Ha3HAUYEHUS U MPOBEACHUS CyneOHOU
JKCIIEPTU3BI.

CropoHam NpaBOOTHOILIEHUS MPEJOCTABICHO HEOCIIOPUMOE CYOBEKTUBHOE MPABO COACHCTBOBATH
POCCUICKOMY TPaBOIPUMEHMUTENIO NPU YCTAHOBJICHHM COJEP’KaHUS HOPM HMHOCTpaHHOro mnpasa. [l
9THX IieNiel InIa MOTYT MPEACTaBIATh JOKYMEHTBHI, CoJleprKaliue HeoOX0IuMyI0 HH(POpMAIIHIO, KOTOPbIE
IPUHUMAIOTCS M OLIEHHMBAIOTCS MPAaBOIPUMEHUTENEM HapsAy C MHBIMU JOKA3aTelIbCTBAMM COJEpPKAHUS
HOPM MHOCTPAHHOI'O IpaBa. B kadecTBe TakMX JOKYMEHTOB MCIOJB3YIOTCS 3aKJIIOUEHUS CIELMAINCTOB,
o0jafaomux CHelUaJbHBIMM 3HAaHUAMU 10 BOIPOCAM HHOCTPAHHOTO TIpaBa M MPAKTHUKU €ro
PUMEHEHHUS, U IMCbMEHHbBIE TOKA3aTeNbCTBa (JIOKYMEHTHI), HCXOASIINE U3 HHOCTPAHHOI'O TOCYyAapCTBa.
B cnyuyae mpencraBiieHHs JOKYMEHTOB, MMEIOIIMX HHOCTPAHHOE IMPOUCXOXKICHHE, CIelyeT HMETh B
BUJY, UYTO POCCUHCKHN NPaBONPUMEHHUTETh MOXET HCIOJIb30BaTh MX IPU PEHIEHUH BOMPOCOB,
CBS3aHHBIX C KOHKPETHBIM TPAaHCI'PAHWYHBIM NPAaBOOTHOIIEHHWEM, TOJBKO B CIy4yae MX HaAJexalen
JeTalu3aluy, NO3BOJISIOMIEH MPU3HATh IOPUANYECKYI0 CUITy MHOCTPAHHOIO JTOKYMEHTa Ha TEPPUTOPHUH
Poccuiickoit denepanuu.



3aganue 2. MaTepuajabHO-PABOBOE M KOJJIM3HOHHOE PEeryJHMpPOBaHHE MPeICTABUTEIbCTBA
U JI0BEPEHHOCTH
Pexomenoauyuu Kk evinonnenuto: Illpu noozomoeke K NpaKmMudyeckKuM 3aHAMUIM CHIYOEHMY
PEKOMEHOYEeMCsl NPUOEPIHCUBAMBC CTLeOVIOWell MEXHONOSUU:
— BHUMAMENbHO UZVUUMb COOepIcaAHUe 60NpOcd, Onpeodelums Mecmo 80npoca 8 obuem
COO0ePIHCAHUU MEMBL, €20 C853b C OPYUMU BONPOCAMU,
— Haumu u npopabomamsv coomeemcmeyouue pazoenvl 8 pPeKOMeHOOBAHHBIX HOPMAMUBHLIX
OOKYMEeHMax, 0CHOBHOU U OONOIHUMENbHOU TUmepamype;
— npooymMamv  pazeepHymvlil  OmMeem Had BONPOC, ONUPAACH HA  ONOPHBIL  KOHCHEKM,
COCMABNIeHHbIU 8 X00€ 0CBOEHUsL OCHOBHOU U OONOJIHUMENbHOU IUMEPAMYpbl;
—  8bIABUMb NPOOIEMHbLE ACNEKMbl 8ONPOCA, NPOOYMAMb C80€ NOHUMAHUE Nymell U cnocobos ux
peuenst

Knrwou omeema/pewenue: Ilpexe yeM nepeiTd K XapaKTEPUCTUKE MaTEPUAIBHO-TIPAaBOBOTO
¥ KOJUTM3MOHHOTO PETyJHpPOBAHMS IPEICTABUTEIBCTBA W JOBEPEHHOCTH, HEOOXOAMMO ONpPEICTHUThH
noHsitue npeacraBurenscta. B cuny m. 1 cr. 1187 'K PO «llpu onpenenenun mpasa, MoIeKaIero
IIPUMEHEHHUIO, TOJIKOBAHNE IOPUIAMYECKHUX IOHITHM OCYLIECTBIIAETCS B COOTBETCTBHHM C POCCUHCKHUM
IIPABOM, €CJIM UHOE HE MPEAYCMOTPEHO 3aKOHOM).

B poccuiickom mnpaBe, B 4acTHOCTH, B Yy4Y€OHHMKE MO TIpaXJaHCKOMY IIpaBy IMOJ pelakuuei
b.M. I'oHrano, mox mpencTaBUTENbCTBOM ITOHMMAETC «TPaKJaHCKOE IIPAaBOOTHOLICHHE, B CHUILY
KOTOpPOr0 INPaBOMEPHBIE B IpEleNax MaHHBIX IOJHOMOYMH IOPUIUYECKHE IEHCTBUSA OJHOIO JIMLA
(mpeacTaBuTENs) OT UMEHHM JPYroro juna (MpencTaBiIsieMOoro) BIIEKYT 3a cO000H BO3HMKHOBEHHE,
U3MEHEHUE WM TpEeKpalleHue MpaB U O0S3aHHOCTEHW HEMOCPEICTBEHHO ISl MPEICTaBIseMOro». JTU
OTHOLIEHHUS] MMEHYIOTCSI OpraHM3allMOHHBIMH. 3ayacTyl0 OTHOLIEHHS [0 TPaHCTPaHUYHOMY
IIPEACTABUTENBCTBY SIBISIOTCS MPEIMETOM PELICHUSI IPEIBAPUTEIBHOTO KOJUIM3HOHHOTO BOIIPOCA, Ha 3TO
oOparmtaercss BHUMaHue Jlro6oBbio boprcosnoit ['y0Br4eBOi.

Taxxxe B MUII ncnone3yercsa repMuH «MeEXIyHApOJHOE KOMMEPUYECKOE MOCPEAHUYECTBO». Tak, B
yueObHuKe «MexXayHapoAHOe KOMMepUecKkoe TMpaBo» IMoj peaakuued Bmagumupa ®enoposuua
[Toronomyno oTMevaercsi, 4YTO SKOHOMHYECKHE MHTEpechl MOTYT CO34aBaTh JUIsl OM3HECMEHOB
«...HE0O0XOAMMOCTh MPHUHSITHS YIPABICHYECKOTO (OpraHU3al[MOHHOTO) PELICHHs, @ UMEHHO MOpYy4YeHUS
BECTH HEKOTOPBIE J€JIa MPEANPUHAMATEN APYTUM JIMIaM». Takux JuI aBTOPbI Ha3bIBAIOT, HAIIPUMED,
IIOCPETHUKAMH, MPEACTABUTEISIMU, areHTaMu. Takoro poaa MOCPEJHUYECTBO CYIIECTBYET B PAMKaxX
pPa3IUYHBIX JOTOBOPHBIX KOHCTPYKLMN: areHTUpoBaHUS (B TOM 4HCIE JIOTOBOP KOMMEPYECKOTO
NPEJCTaBUTENILCTBA (KOMMEPUYECKUI areHTCKH JI0roBOp), MOPYYEHHs, KOMHCCHM, TOBEPHTEIHHOIO
yIpaBJIeHUS] HMMYIIECTBOM. Takke B YIOMSHYTOM Yy4eOHHKE OTMEYAlOTCs JOTOBOPHI ClydailHOro
nocpegHUYecTBa (O BBINOJIHEHWH AareHTCKUX YCIYyT pa3oBOr0 XapakTepa), AUCTPUOBIOTEPCKOE
cornamenue (Anapeit IOpreBuu bymes u Haranus Cepreesna KopaneBckast oTMEHYarOT CIIOPHOCTh TaKOM
KBaJIM(UKALUY, TEM HE MEHEE, aBTOPHI ONPEAEIAIOT TAKOE COIVIallleHHe KaK JOrOBOpP, B paMKax KOTOPOTo
MOKYIaTeNb 10 JOTOBOPY NOCTaBKM OTBEYAET 32 MAPKETUHI TOBAPOB HA KOHKPETHON TEPPUTOPHUM PBIHKA
cObITa) U JOroBOp PpaHyaii3uHra.

MTII nans 1OroBOpoB KOMMEPUECKOTO IOCpEJHHYECTBa pa3paboTaHbl TUIIOBBIE KOHTPAKTHI,
Hanpumep, TUMOBOM KoMMepuecKkuil areHTCKUi KOHTpakT (myOmuxanus Ne 496), TumoBoil KOHTpakT
CJIyyalfHOrO TMOCpeJHHYECTBa, THUIIOBOH AUCTPUOBIOTEPCKUI KOHTPAaKT. MOHOMOJBHBIH HMMIIOpPTEp-
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nuctpuobtoTop: [lyomukarus MTII Ne 518, Tunosoit kontpakt MTII mexayHapomHoro ¢hpaHvaii3uHra:
[Myb6nmukanus MTII Ne 557 (3Ti TOKyMEHTHI HE SIBISIOTCS 00s3aTEIbHBIMH).

Kak cnenyer u3 n. 1 cr. 1217.1 'K P®, BHyTpeHHHE OTHOIIEHUS (MEXAY INPEACTaBUTEIEM U
IIPEJCTaBISIEMbIM), BO3HUKILIME Ha OCHOBaHMM JOrOBOpa (HampuMep, O IMPEIOCTaBICHUU OTYeTa
IPEJICTAaBUTENIEM 110 3allpoCy MPEACTaBISIEMOrO, O BbIIUIATE MOCIEAHUM BO3HArpaKJIEHUs U T.II.),
pErJaMeHTUPYIOTCS IPaBOM, MPUMEHUMBIM K COOTBETCTBYIOLIEMY JOTOBOPY (T.€. IOrOBOPY MOPYYECHUS,
areHTupoBanus — 1. 48 [locranoBnenus [lnenyma Bepxosrnoro Cyma P® ot 9 mrons 2019 r. Ne 24 «O
MIPUMEHEHUH HOPM MEXyHApPOIHOTO YaCTHOIo npaBa cynamu Poccuiickoin @eaeparumy», noamn. 13-15 m.
2 ct. 1211 TK P®). ITockonbKy OOBIYHO TOJHOMOYHS TPEICTABUTEN O(QOPMIISIOTCS MyTEeM BBbIIAYU
JIOBEPEHHOCTH, SIBJISIOIICHCS OAHOCTOPOHHEH CENKOM, nMeeT 3HaueHue nojoxkenue cr. 1217 'K P,
yCTaHaBJIMBAIOIIEe B Ka4ecTBE OOIIEro MpaBuiia MPUMEHEHUE K OJHOCTOPOHHUM CIIeNIKaM IpaBa CTPaHbI
MecTa JKHTEIbCTBA WJIM OCHOBHOTO MECTa JEATENIbHOCTH CTOPOHBI, NPUHUMAIONMIEH Ha cebs
00s13aTenbCTBA 110 CAEIKE, B MOMEHT COBEPIIEHUS YKa3aHHOW CHEIKH.

[IpaBoBass pernameHTalMsi BHEIIHUX OTHOIICHUN MPEICTABUTENbCTBA (OTHOIICHUNM MEXIY
MIPEACTABUTEIIEM HIIH MPEJCTABIAEMbIM U TPETHUM JIMIIOM) B I1€JIOM 3aKpervieHa B 11. 2 ¢T. 1217.1 'K PO
Y BBITJISIIUT CJIEAYIOMUM 00pa3oM (B MOPSIKE MPHUOPUTETHOCTH IPUMEHEHHS):

1) perimameHTanus IO TpaBy CTpaHbl, H30paHHOMY JoBepuTeneM (OOBIYHO yKa3bIBaeTcs B
JIOBEPEHHOCTH), TIPH YCIIOBUU WH()OPMHUPOBAHHOCTH TPETHETO JIMIIA O TaKOM BhiOOpe. ClieayeT 3aMeTUTh,
YTO MpH 3aKIIOYEHUM CJIENOK JIOBEPUTEIEM uepe3 NpPEICTaBUTEN H3YYEHHE JOBEPEHHOCTH
KOHTPareHTOM SIBJSIETCS. OYEBUAHBIM TpeOOBaHMEM pPa3yMHOW OCMOTPUTEIBHOCTH, TaKHM 00pa3oMm
JOJDKHBI OBITH pPEAKH CIlydal HEOCBEJIOMIIEHHOCTH TpPEThEro JIMIAa O BBIOOpPE MPEICTABISEMBIM
NPUMEHUMOTO TpaBa (B KadecTBe MpUMEpa OOpaTHOTO MOXKHO MPEINOJIOKUTh CUTYallUuI0 JEeHCTBUS
MPEJICTAaBUTEN MO JOBEPEHHOCTH, BBIJAHHOW B TMOPSAKE MEpeNoBepus, B TEKCT KOTOpoil He ObLIO
IEPEHECEHO yCIOBHE NMEPBOHAYAIBHON JOBEPEHHOCTH O MpUMEHHMOM Ipase). OaHako BepxoBubiit Cyn
P®, oueBuaHO pacrtpenenss OpeMs J0Ka3bIBaHUS B MOJIb3Y TPETHETO JIMIA, UCXOAUT U3 HEOOXOIUMOCTH
JIOKa3bIBaHUs B TAKOM CIIydae JBYX OOCTOSATENIBCTB: 1) BKJIIOUEHHE B TEKCT BPYYEHHOH MpeJICTaBUTENIO
JIOBEPEHHOCTH YCJIOBHSI O MPUMEHUMOM IpaBe; 2) NPeabsBICHUE JOBEPEHHOCTH TPEThbeMY JHUIy — II. 49
[TocranoBnenus Ilnenyma BepxoBaoro Cyna P® ot 9 uronsg 2019 r. Ne 24).

B 1o xe Bpems, BepxoBueiM Cynom P® B n. 49 Ilocranosnenus Ilnenyma BC P® ot 9 urons
2019 1. Ne 24 chopmynrpoBaHO MPABHUIIO O TMOAPA3yMEBAEMOM BBIOOPE B KaueCTBE MPUMEHHMOTO IpaBa
(c yueTom 00CTOSITENBCTB Jiefla U YCIOBUM 10BEpeHHOCTH, IT. 2 1 6 cT. 1210 'K PD):

- TpaBa CTpPaHbl, HMCKIIOUMTEIBHO HA TEPPUTOPHM, KOTOPOW MPEACTABUTEIb HAIEIAETCS
MIPaBOM COBEPILIEHHUS CIIETIOK U UHBIX FOPUIUYECKUX ACHCTBUM;

- MpaBa, IPUMEHUMOI'O K paHEe 3aKJIIOUEHHOMY JOrOBOPY, UCKIIOYUTEIBHO ISl NCIOJHEHUS
KOTOpOro ObljIa BbIJJaHA IOBEPEHHOCTH (0 UeM B HEHl MpsAMO yKa3aHo);

2) ecnu TpPEeACTaBISIEMbIi HE BOCIOJIB30BAJICS BO3MOXKHOCTBIO CaMOCTOSATEIBHO BBIOPATH
IPUMEHUMOE TPaBo, MO0 3aKOH HE JOMYCKAeT MPUMEHSATh U30paHHOE JOBEPHUTENEM IPaBO, BHEIIHHE
OTHOIICHHUS MTPE/ICTAaBUTENBCTBA PErTIAMEHTHPYIOTCSI IPABOM CTPaHbl MECTA JKUTENHCTBA TUOO OCHOBHOTO
MecTa JIeATEIbHOCTU MPEAICTAaBUTENS MPU YCIOBUHM WH(GOPMHUPOBAHHOCTU TPETHETO JIMIA 00 3TOM MecTe
(OpeMst 1OKa3bIBaHMS YKAa3aHHOM OCBEJOMJICHHOCTH TAaKkKe JIKUT Ha NPEACTaBIsIEMOM WM
IIPEJICTABUTEIIE; CYJl MOJKET IPUHATH BO BHUMAaHHE TEKCT JOBEPEHHOCTH, MHbBIE JTOKYMEHTBI, KOTOPbIE
nepeaaBaIich TpeTbeMy NIy npu coBepiieHuu caenku (m. 50 Ilocranosnenus Ilnenyma BepxoBHoro
Cyna P® ot 9 uromnst 2019 1. Ne 24).

[Tpu 3TOM eciM B KauecTBE MPEICTaBUTENS BBICTYNAeT paOOTHUK MPEACTABIAEMON OpraHu3aluu, o
4yeM ObLIO M3BECTHO TPEThEMY JIMILY HA MOMEHT 3aKIIOUYEHHUS CHENKH, OCHOBHBIM MECTOM JESITeIbHOCTH
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MPEJICTAaBUTEINS IPU3HAETCS MECTO HAXOKIEHUS paboToaaTelNs Wik ero 000COOIEHHOT0 oIpa3AeseHus,
r7Ie yKa3aHHBIH pabOTHUK HAa TOT MOMEHT OCYIIECTBISUI CBOIO TpyaoByo ¢yHKIuoo (m. 50
[TocranoBnenus [1nenyma Bepxosuoro Cyna P® ot 9 utons 2019 r. Ne 24);

3) npu OTCYTCTBUU Yy TPETHErO JIMIA TAKUX CBEACHUN IMOJUIEKUT MPUMEHEHHUIO IPaBO CTpPaHbI
[IPEUMYILECTBEHHOM 1€ATENbHOCTH NPEACTABUTENSA B PAMKaX KOHKPETHOTO ITPaBOOTHOLIEHUS (3TO MOXKET
OBITH CTPaHa MECTa COBEPIICHUS CIEIKH MEX]y MPUCYTCTBYIOIIMMHU MPEACTABUTEIEM U TPETHUM JIULIOM;
€CJId K€ YKa3aHHbIC JIMIIA HAXOJATCS B pa3HbIX CTpaHax, a CJejKa COBEpIIaeTcss IyTeM oOMeHa
COOOILIEHUSIMU, TO MPHUMEHSETCS IMPaBO CTPaHbl MECTa HAXOXICHHS MPEACTaBUTEISI B MOMEHT
HaIpaBJIeHUs UM cOOTBEeTCTBEHHO odepThl miu akimenta (m. 50 IToctanosnenus I[lnenyma BepxoBHoro
Cyna P® ot 9 uronst 2019 r. Ne 24);

4) vHBIC TIPaBHUJIa MOTYT BBITEKaTh U3 3aKOHA, HALIPUMED:

4.1) n. 3 ct. 1217.1 TK P® conepXuT ABYCTOPOHHIOIO KOJUIM3MOHHYIO HOPMY, COTJIACHO KOTOPOM
IPU OCYIIECTBICHUM IPEACTABUTEIEM IIOJHOMOYMM JUIsl COBEPUIEHUS CHCJIKM B OTHOLIEHUU
HEJBM)KMMOCTH, KOT/Ia cama clieKa JIM0O0 BO3HMKHOBEHHE, MEPEeXo/l, MpeKpalleHue WIH OrpaHHuYeHHE
paB MO HEW MOJIeKaT 00S3aTeNbHON TOCYHApCTBEHHOW PEruCTpaldy, MPUMEHSETCS MPaBO CTPAHBI
PErucTpaluy COOTBETCTBYIOIIETO HEABUKIUMOIO UMYIIECTBA,;

4.2) KOJUIM3HOHHBIE BOMPOCHI MPEACTABUTEILCTBA B CyJaX PEIIAIOTCS MO 3aKOHY CTPaHbI cyna
(rocynapctBeHHOT0 Wi TpeTeiickoro) —m. 4 c¢r. 1217.1 'K P®. Tak, Hanpumep, nepedyeHb CeuaIbHbIX
MOJIHOMOYMI NpPEICTaBUTENSI HA COBEPIICHHWE OTACIBHBIX IPOLIECCYAIbHBIX JEHCTBUN HMIIEPaTUBHO
3akperuieH B cT. 62 AIIK PO, cr. 54 I'TIK P®. /lanHble HOPMBI UMEIOT MTyOJIMYHO-TIPABOBYIO MIPHPOY,
CJIEIOBATENbHO, MO/AJIEKAT MPUMEHEHUIO HE3aBUCUMO OT M30paHHOro mpasa. MHas penakuus n. 4 cr.
1217.1 TK P® npakTuyecku He MPEACTABIISETCS BO3MOMKHOM.

B m. 5 cr. 1217.1 TK P® onpenenen nmpuMepHBI NEPEUYCHb BOIPOCOB, OTHECEHHBIX K cdepe
JEICTBUS NMpaBa, IPUMEHUMOTO K «BHEHIIHUM) OTHOLIEHMSIM NIPEACTaBUTEIIbCTBA!

1) Hanuume u oOveM mnoiaHOMouumil mpeacraButens. B m. 6 cr. 1217.1 TK P® cnenmansHo
OTMEYAETCsl, YTO, €CIIM U3 3aKOHA, CYIIECTBA OTHOLIEHUS WJIM TEKCTa JOBEPEHHOCTH HE BBITEKAET MHOE,
MOJIHOMOYHS MPEJCTABUTENS BKIIIOUAIOT B c€0sI ONpeieIeHHEe MOPsiIKa pa3pelIeHus CIIOpoB (3aKII0UeHHE
IPOPOTallMOHHBIX ~COTJallleHuM, apOUTPaKHBIX COrJallleHud W T.aI.), a Takke BbIOOp TIpasa,
IPUMEHHUMOTO K CAENKaM, 3aKJIFOUEHHBIM IIPU ITOCPEIHNYECTBE PEICTaBUTEIS.

2) MOCIEeACTBUS OCYIIECTBICHUS MPEACTABUTEIIEM CBOUX MOJTHOMOYHH;

3) TpeOoBaHUA K COEPKAHUIO JJOBEPEHHOCTH;

4) cpok eHCTBHS TOBEPEHHOCTH;

5) npekpaleHre J0BepeHHOCTH, B TOM YHCIIE MOCIEICTBHS €€ MPEKPALICHUS I TPEThHX JIUIL;

6) 1OMYCTUMOCTb BbIJJa4X JOBEPEHHOCTH B MOPSJIKE MEPeIOBEPHS;

7) TOCNEACTBHSI COBEPIIECHUS CHEIKH MpU OTCYTCTBUU IIOJHOMOYMM JI€CTBOBaTh OT HMEHU
MPEJICTaBISIEMOr0 UM MPH MPEBBIIEHUH 3THUX MOJHOMOYHM, B TOM YHCJIE B Cly4yae MOCIEAYIOLIEro
0J100peHUs TAKOW CHENKH MPEICTABISIEMBIM.

B n. 7 ct. 1217.1 T'K P® ycTaHOBIIEHO, YTO BBIIIECONMUCAHHBIE TTPABUJIA HE PACHPOCTPAHSIOTCS Ha
OTHOILIEHUS TIPEJICTABUTENbCTBA B CHITY 3aKOHA JIMOO MHOTO aKTa TOCYAApCTBEHHOM MM MYHHIIUIIAIBHOM
BJIACTH.

@dopma JOBEPEHHOCTH IPUMEHUTENBHO K OTHOLIEHUSAM, OCJI0KHEHHBIM HHOCTPaHHBIM 3JIEMEHTOM,
pernamentupyercs 1. 1 ct. 1209 I'K PO.

-1- B KauecTBe OCHOBHOM MPUBSI3KU B HEM 3aKperuieHo npaBuiio lex rei sitae (mpaBo, mpuMeHUMOE K
OCHOBHOM CJIETIKE);



-2- OJJHOBPEMEHHO YCTAHOBJIEHO, YTO JOBEPEHHOCTh HE MOXKET OBITh IPU3HAHA HEIEHCTBUTEIBHOM
B CHJTy TOpOKa (hOPMBI, €CITU MOCIIEAHSS COOTBETCTBYET 3aKOHY MECTa €€ COBEPILICHUS,

- 3- Ipu BbIIave 32 TPAHUIICH JOBEPEHHOCTH B paMKaX OTHOIICHUH, XOTs Obl OTHUM M3 YYaCTHUKOB
KOTOpBIX SBJSIETCS JIMLIO C JIMYHBIM 3akoHOM P®, Takas JIOBEpEHHOCTb HE MOXKET IpU3HAHA
HEJIeHCTBUTENBHOM B cuity nedexrta Gpopmel, eciiu ee (hopMa COOTBETCTBYET TPEOOBAHUSAM POCCUHCKOTO
pasa.

B n. 20 TIlocranoBnenus Ilnenyma BepxoBnoro Cyma P® ot 27 wutons 2017 r. Ne23 «O
paccMOTpeHHUH apOUTPAKHBIMU CylaMU el 110 SKOHOMUYECKHUM CIIOpaM, BO3HUKAIOUIMM U3 OTHOLICHUH,
OCJIO)KHEHHBIX ~MHOCTPAaHHBIM  DJIEMEHTOM»  COIEPKUTCSA  cieayromee pasbicHeHue: «Dopma
JIOBEPEHHOCTH Ha y4YacTUE TMPEACTABUTEIS WHOCTPAHHOTO JHMIIA B apOUTpaxHOM cyae Poccuiickoit
@enepali NOJUYMHIETCS IPaBy CTpaHbl, IPUMEHMMOMY K cCaMON JOBEPEHHOCTH (IYHKT 1 crarbu
1209 TK P®), To ectb mpaBy Poccuiickoit ®@enepauuu (myskr 4 crateu 1217.1 'K P®). Onpnako
JIOBEPEHHOCTh HE MOXET OBITh MPHU3HAHA HEIEHCTBUTEIBHOM BCIEACTBUE HECOOMIOACHUS (DOPMBI, €CITU
HE HapylleHbl TpeOOBaHUs MpaBa CTpaHbl BblIauu AoBepeHHocTH (MyHKT 1 ctateu 1209 'K PO) u
tpeboBanus cratbu 61 AIIK P®». Takum oOpa3om, cyneOHas TOBEPEHHOCTb JIOJIKHA YIOBJIETBOPATH
TpeOOBaHUAM IpaBa, IPUMEHHUMOIO K CaMOW JOBEPEHHOCTH, a TakKe TPeOOBAHUSAM IPOLECCYaTbHOTO
pasa.

MexnyHapoaHbIE J1I0TOBOPbI MOTYT YCTaHaBJIMBaTh MHbIE npaBuia. Hampumep, cormacHo ct. 40
KonBeHLMK 0 npaBoBOil MOMOIIM U MPABOBBIX OTHOLIEHUSAX MO I'Pa)JIaHCKUM, CEMEMHBIM U yTrOJOBHBIM
nenam (Munck, 22 sHBaps 1993 r., Berynuna B cuity it PO 10 nexabps 1994 r.) «Dopma u cpox
JEICTBUSL JIOBEPEHHOCTH OIPENEISIIOTCS MO 3akoHojaarenbcTBy Jlorosapusaroineiicss CTOpoHBI, Ha
TEPPUTOPUU KOTOPOH BbIIaHA JOBEPEHHOCTH)» (aHAJIOIMYHOE MPABUJIO 3aKPEIJIEHO B MOAM. «1» cT. 11
CornamieHuss 0 NOpSAAKE pa3pelleHUs CIOPOB, CBSA3aHHBIX C OCYLIECTBIEHUEM XO35AHCTBEHHOU
nesrenbHocTH (Kues, 20 mapta 1992 r., Berynuio B cuity st PO 19 nexkabpst 1992 r.)).

Tax, nanpumep, B Onpenenennn CK no rpaxnanckum nenam Bepxosroro Cyna P® ot 26 urons
2021 r. N 5-KI'21-69-K2 (Cucrema I'APAHT) BepxoBubiii Cyn P® ocobo oTmeTnn HEOOXOIUMOCTb
CTPOTO IPOBEPATH MOTHOMOYHUS CYA€OHBIX MPEICTaBUTENIEH MO TOBEPEHHOCTSIM, BBIJTAHHBIM 32 PyOekKOM.
B ykazanHoM gene cyneOHBIM IpeAcTaBUTENb MCTIA JEHCTBOBAl Ha OCHOBaHUM JIOBEPEHHOCTH,
YIIOCTOBEpEHHOW HOTapuycoM Ha Tepputopun PecnyOnuku TamkukucraH, OJHAKO BOMIPEKH
YCTaHOBJEHHBIM B yKazaHHOW PecnyOnunke TpeOoBaHUSM, JIOBEPEHHOCTh Obla  BBINOJIHEHA
UCKIIIOUUTENFHO Ha pycckoM s3bike. BepxoBubiif Cyn P®, cuen, 4ro Humxkecrosuye cyaeOHbIe
MHCTAaHIIMM HE TNpoBepwsnd coOmojeHre TpeboBaHuil MuHckoi KoHBEHLMHM M 3aKOHOJATENBCTBA
Pecny6nuku TampkukucTad npu BblAaye yKa3aHHOM JOBEPEHHOCTH, U OTMEHWI CyJeOHbIE aKThl CYJO0B
aneJUIIMMOHHON M KAacCallMOHHOW WHCTAaHLMM, Mepejan JAejlo0 Ha paccMOTpeHue B MOCKOBCKUMI
TOPOJICKOM CyJl B MTHOM COCTaBE CYJIEH.

[Ipocneaus wucTopuio nena mo cauty Mocropcynaa, yaaaoch YCTAaHOBUTb, 4YTO TPHU HOBOM
paccMoTpeHun nesa MOCKOBCKHIM TOPOJACKOM Cya THIATEIBHO MPOBEPHII MOJHOMOYHUS MPEIACTABUTENS
UCTIA ¥ TIPU3HAJ UX JOJDKHBIM 00pa3oM o(hOpMIICHHBIMU U MOATBEPKAECHHBIMU. Tak, B 1€JI0 IO 3a1pocy
cyneOHOM KoJIIeruu Oblia MpeCcTaBiIeHa KOMUs MOCTAaHOBJIEHUS! 00 OTKa3e B BO30Y)KJIECHUH YrOJOBHOTO
Jiella TI0 TpHU3HAKaM MPECTYIUIEHWH, NpPeIyCMOTpeHHbIX cTarbsimu 159, 327 VK P® B cBsa3u c
OTCYTCTBHEM B JIEIHHUU COCTaBa INpECTYIUIEHHs. V3 MOCTaHOBIEHUS CIIEJOBAJIO, YTO COIVIACHO OTBETY
[ToconbeTBa PecnyOnuku  TapKMKHCTaH, COOTBETCTBYIOIIAS JIOBEPEHHOCTh JEHCTBUTENBHO Oblia
yIOCTOBEpEHa HOTapuycoM B Ta/KUKHCTaHE M HaJJIeXallluM 00pa3oM 3aperucTpupoBaHa B KHUTE
HOTAapUAIbHBIX peructpanuii. OT UCTHUILIBI B JI€JI0 TAK)KE MOCTYIUJIO 3asBJICHUE C MIEPEBOIOM Ha PYCCKHIM



A3bIK, KOTOPBIM OHA MOATBEPNIIA, KaK OOCTOSATENBCTBA [I€J1a, TAK U IOJTHOMOYHS CBOUX IIPEICTABUTEINEH,
MOJIJIEpIKaia 3asiBIICHHbIE TPEOOBaHUS B TIOTHOM 00BEME.

JloBepeHHOCTH, BbIIaHHAsI HA TEPPUTOPUU MHOCTPAHHOTO TOCYAAPCTBA, HE SABIAACH OQUIIHATEHBIM
JOKYMEHTOM 10 cMbicty KOHBEHIMHM, OTMEHSIOmEeH TpeOoBaHHE JIeTalu3alil HWHOCTPAHHBIX
opunmansueix gokymeHnToB (I"aara, 5 oxts0pst 1961 r., Bctynmwia B cuiny st PO 31 mas 1992 r.), He
TpebyeT, o o0IIeMy NpaBUIy, HU KOHCYJIbCKOHM Jieraau3ally, HU arocTUWIMpoBaHus. B To ke Bpewms, B
CJlyyae COMHEHHUH B MOAJIMHHOCTU IOAIMUCH JIMLA, HNOJIMCABLIETO JOBEPEHHOCTh, B €r0 MOJHOMOYUSX
CyJl MOXKET 3aIlPOCHUTh JIONIOJIHUTEIbHBIE 10KA3aTEebCTBA B IOATBEPKICHNE TIOJTHOMOYMH MTPeICTaBUTEINS
(3TO MOXET ObITh, HANPUMEP, HOTAPUAIBLHO YAOCTOBEPEHHAs JAOBEPEHHOCTh, MPOLIEIIAs MPOLERypy
aeranuzanuy wim anoctuinupoBanud (1. 41 [Tocranosnenus [lnenyma BC P® ot 27 utons 2017 1. Ne 23,
WNndpopmanmonnoe nucemo Ilpesuanyma Briciero Apoutpaxsnoro Cyna PO ot 9 urons 2013 r. Ne 158
«O030p cyneOHOW MPAKTUKH MO HEKOTOPHIM BOIIPOCAM, CBSI3aHHBIM C PACCMOTpeHHEM ApOUTpaKHBIMH
CyJlaMH JIeJI C Y4aCTUEM MHOCTPAHHBIX JIUID, 1. 27).

CylecTBYIOT Jpyrue MeXIyHapOAHbIE JOrOBOpHI, HAIIPAaBJICHHbIE HAa MPABOBYIO perjaMeHTAlHIO
HOCPEIHUYECKUX OTHOUIeHUH, Hamp., KouBeHuus ['aarckoif KoH(pepeHIMH IO MEeXIyHapOJHOMY
YacTHOMY IMIpaBy O IpaBe, NMPUMEHUMOM K areHTckuMm cornamenusm (["aara, 14 mapra 1978 r.);
KoHBeHLUs 0 mpeacTaBUTENbCTBE IPU MEKAYHAPOIHON Kyruie-npoaaxke ToBapoB (JKenesa, 17 denpans
1983 r.), Ho Poccus He sSBIsieTCsl UX yYACTHUKOM.

B zaxioueHue HEOOXOIMMO OTMETHUTh, YTO 3aKOHOJATEIbCTBOM MOIYT OBITH BBEJCHBI
OTPAaHUYECHUS JESITEILHOCTA HHOCTPAHHBIX OCPEAHUKOB Ha Tepputopun PD. Hanpumep, B cuny 1. 7 CT.
8 3akona P® ot 27 Hos0ps 1992 1. Ne 4015-1 «O06 opranmzanum cTpaxoBoro jaeia B Poccwuiickoii
Oeneparuny «JledTeNbHOCTh HMHOCTPAHHBIX CTPAaxOBBIX OpokepoB Ha Teppuropuu Poccuiickoii
denepauy HE [JOIYCKAeTCs, 3a MCKIIOYEHHEM OCYILECTBICHUS IOCPEIHUUYECKOW NesTEIbHOCTH B
Ka4yecTBEe CTPaxoBOro Opokepa Mo MepecTpaxOBaHUIO U CIIy4aeB, MPEAYCMOTPEHHBIX 3aKOHOAATENbCTBOM
Poccuiickoit denepanum».
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IIPAKTHYECKOE 3A/TAHUE (PA350P KOHKPETHOH CUTYAIIHH)

Pexomenoayuu no pewienuto npaKmu4ecKux 3a0anuil

Ka3zycol nyscno ananusuposams noopobHo u yenecoobpasHo 3mo 0enams 8 NUCbMEHHOM GUOe.

Pewenue 3aoauu 0ondxcno 6vims MOMUBUPOBAHHBIM, CO CCHLIKAMU HA HOPMbL 3AKOHA U UHBIX

NPABoBIX AKMO8, KOMopbvle NOOLEHCAm NPUMEHEHUIO 8 OGHHOM Clyuae.
Cmyoenmbl  Q0NJCHBL  0ABAMb  PA36EPHYMblE OMEEembl HA  CHOPMYIUPOBAHHbIE BONPOCHI,
NPOSICHAIOWUE CUMYAYUIO, USTIONHCEHHYIO 8 (habyne 3adauu.

Ilpu pewenuu 3a0auu 6 cepe MeHCOYHAPOOHO2O YACMHO20 NPABA HEOOXOOUMO NPUOEPHCUBAMBCSL

credyrouezo aneopumma:

1) ocywecmeumsb keanrughuxayuio omuouleHus (bIAGUMb CHOPHBLIL ACHEKN)

2) oyeHums 603MONCHOCIb MAMEPUATLHO-NPABOBO20 PECYIUPOSAHUS B0ZHUKULEO OMHOULEHUS]

3) 6 cuyuae He8O3IMOINCHOCIU MAMEPUATLHO-NPABOBO20 Pe2YIUPOBAHUsL BbISABUMb NOOTENCAUVIO
UCNONb306AHUIO  KOLIUBUOHHYIO HOPMY U  NOCPeOCHmEOM DIMOU  HOPMbL  ONpeoenums
NpUMEHUMOE NPABO

4) evisisumsb  NPoOIEMbl  NPUMEHEHUS.  HOPM — MENCOYHAPOOHO20 — YACMHO20  Npasa u
0OXAPAKMePU308ams CnoCoObL UX PEULEHUSL.

5) Ilpeocmasume pewenue 3adauu

Dabdyna 3a0auu modcem OblMb CHOPMYIUPOBAHA MAKUM 00pA30M, umo OyOem OONYCKAmMb

HeCKOIbKO 6ApUAHMO8 peulenus U pasiuyHoe obocHosanue. B smom cinyuae Hysx#Ccno npedcmagumo
peuieHue 8cex 603MONCHbIX BAPUAHIMOB

Pewenue npakxmuueckux 3adau u cumyayuil 3aKnaoviéaem yMeHus NpasuibHo Gopmuposams u

uznaeamv c60U MbICaU, Gopmupyem npogdeccuoHaIbHOe NPasosoe MblulleHue, NO360Jsen Ce513bl8amb
meopemuyecKue NOJONCEHUS. C NPAKMUKOU NPUMEHEHUs. 3aKOHO0AMelbCmed.

Pewenue 3a0au 0onxcHo Obimv pazeeprymuim u apeyMeHmupOoSaHHbIM.

3aganue 3. I'paxknanun P®, naxoasicb Ha otabixe B Unaum, 0b11 ykyueH 3meeil. Ilociie
BO3BpAllleHUs] U3 OTIYCKA OH NMPeAbABHJ UCK K TYPUCTHYECKOH (pupme, Haxoasieiicss B ropojae
ExarepunOypre, o0 B3bICKAHMH Bpela, NPUYUHEHHOr0 30POBBLIO, a TAaK)Ke HENO0JY4YeHHOI0
3apadoTKa BO BpeMsi BbIHYKIEHHOI0 OTCYTCTBHUSI Ha pabore BO Bpemsi JeueHusi. B cyne ObLiIo
YCTAHOBJIEHO, YTO HEraTHUBHbIE MOCJEACTBUS OT yKyca 3MeH NPOsiBWINCH HA Teppuropun OAD,
yepe3 KOTOpbie OH TpaHcdepoM Bo3Bpamaica Ha camoJiere 3 Unaum B ropoa Exarepunoypr.
Omnpeneaure npuMeHUMOE NMPABO.

Kniou omeema/pewienue:

IOpuanueckass KBanupukanus BO3HUKIIEI0 NMpaBOOTHomeHMs: B coorBerctBum ¢ 1. 1 cT.
1186 I'K P® mpaBo, nmoanexaliee NPUMEHEHUIO K TI'PaXXJaHCKO-IIPABOBBIM OTHOLICHHSM C y4acCTHEM
MHOCTPAHHBIX TpaXAaH WIM HWHOCTPAHHBIX IOPUAMYECKUX JHI JHOO0 TpaxkJIaHCKO-TPABOBBIM
OTHOUICHUSIM, OCJIOKHEHHBIM WHBIM MHOCTPAHHBIM 3JIEMEHTOM, B TOM YHCJIE B Clydasix, KOrJa OOBEKT
IpaXXAaHCKUX IpaB HaXOAMUTCA 3a TPAHULIEH, ONPEAEIAETCS HA OCHOBAaHMM MEKIAYHApPOJHBIX JOIOBOPOB
P®, nactosimero Kozekca, 1pyrux 3akoHOB (MyHKT 2 cTaTbi 3) U 00bIYaeB, Mpu3HaBaeMbIX B PO.

Bo3HukiMe OTHOLIEHMS OCJIOKHEHbl WHOCTPAHHBIM JJIEMEHTOM, TaK Kak BpEd 3J0POBBIO
rpaxjaaniHa P® Obul MpUYMHEH HAa TEPPUTOPUM MHOCTPAHHOTO rocyaapcrsa — MHauu B pesysbTare
yKyca 3ME€H MpU HCIOJHEHUH POCCHUICKON TypucTHdyeckod ¢(upMoil 0roBopa KyIUIH-TIPOJAKH
TYPUCTHYECKOTO MPOAYKTa (MM JIOTOBOpa OKa3aHUS TypuUCTHYEeCKHX yciyr). Ilpu 3ToM HeraTuBHBIE
MOCJICJICTBHSI MPOSIBUJIMCh HA TEPPUTOPUU MHOCTpAaHHOTO TocymapctBa - OAD. To ecTh 10pUaANYECKUN
(baxT — QpakT NPpUUMHEHNS BpeJa U HACTYIUICHHsI HETaTUBHBIX MTOCIEACTBUN MMEIN MECTO 3a TPaHULEH.



[lo ycnoBusM 3ajauM CTOUT BONPOC O BBHIOOpE MPHUMEHUMOrO IMpaBa K OTHOIICHUSM CTOPOH
JEIUKTHOIO MPAaBOOTHOIIEHUS. J€IUKT — 3TO IpaXkJaHCKOE NpaBOHAPYILIEHUE, B PE3yjbTaTe KOTOPOTO
NPUYMHEH UMYIIIECTBCHHBIN WM HEMMYIIICCTBCHHBIN Bpel (PU3UUECKUM WITH FOPUIMICCKUM JTHIIaM.

Bo3moxHoCTH MaTepHaJIbHO-IIPABOBOIO peryJiupoBaHus: MatepuanbHO-IIpaBOBOE
peryIupoBaHie BOZHUKIINX OTHOILIEHU!N OTCYTCTBYET

Kosun3nonnoe peryanpoBanue: KoJmM3HOHHO-TIPABOBOE PETyIMPOBAHUE OCYHIECTBISETCS Ha
OCHOBE KOJUJIM3MOHHOW NPHBSA3KM 33aKOH MECTa IMPUYMHEHUS Bpeda WM 3aKOH MECTa COBEPLICHUS
nemukra (lex loci delicti commissi). ITox MecToM mpUYHMHEHHS Bpeaa CI€AyeT IMOHUMATh TEPPUTOPHUIO
MHOCTPAHHOTO rOCY/IapCTBa, Ha KOTOPOM MPOU30IIeNl COOTBETCTBYIOIINN IOPUANYECKON (PaKT

IIpoGsieMbl NMpUMeHEHHsI HOPM MEXAYHAPOJHOI0 YACTHOrO NpaBa: B CBS3U C ONMCAHHOMN
CUTyaluel BO3HHKaeT mpodieMa KBanudukanuu (MpH OLIEHKE XapaKTepa BOZHUKIIETO MTPABOOTHOIICHHUS)

Pemienne: CormacHo m. 1. ct. 1219 I'K P®, x o0s3arenbcTBaM, BO3HHKAIOIIMM BCJIEACTBHE
NPUYMHEHUS Bpea, IPUMEHSETCS MPaBoO CTPAHBI, TJI€ UMEJI0 MECTO ACUCTBUE MM MHOE 0OCTOSTEIHCTBO,
MOCTY>KUBIIIUE OCHOBAaHUEM Jig TpeOOBaHUS O BO3MEIICHHH Bpeda. JTO TeHepalbHas KOJUIM3HOHHAs
HOpMa. AHAJIOTMYHOE KOJUIM3MOHHOE MPaBUIIO COJEPKHUTCS B IyHKTe 52 mocraHoBieHue Ilnenyma
BepxoBroro Cyna P® ot 09.07.2019 Ne 24 «O npuMeHEHUH HOPM MEXIYHAPOJAHOIO0 YacCTHOTO IpaBa
cynamu Poccuiickoit denepanum.

B 3TOM e myHKTE CTaThu COACPKHUTCS CyOCHIuapHas KOJUIM3HMOHHAS HOPMa, B COOTBETCTBUH C
KOTOpOM B cilyyae, KOrJa B pe3yJbTaTe TaKoro NEHCTBUS WJIM MHOTO OOCTOATEIbCTBA BPE] HACTYIWI B
JPYroi cTpaHe, MOXKET ObITh IPUMEHEHO MPABO ATOW CTPaHbl, €CIM NPUUMHUTEND Bpea MPEeABUIET WIN
JIOJKEH OBbLT MPEeIBUICTh HACTYIUICHHE Bpela B 3TOM CTpaHe.

Mexay TeM OTHOILIECHHS MEXAY NOTEPIIEBIINM - rpaxk1aHuHOM P® u poccuilckoi TypucTuYecKon
bupmMoii HOCAT MOTPEOUTENBCKUI XapaKTep M PEerylupyroTcs CHEIHalbHBIM 3akoHOM - DenepanbHbIM
3aKOHOM OT 24 HosiOpst 1996 1. Ne 132-03 «O06 ocHOBax TYpPHUCTCKOM aesTenbHOCTH B Poccuiickoit
®eneparuny. CoriacHo cT. 6 3TOro 3aKOHa TYpUCT MMEET MPaBO Ha BO3MEILIEHHE YOBITKOB B Cllyyae
HEBBIMIOJIHEHUS] YCIIOBUM JOroBOpa O pealu3alud TYPUCTCKOIO MPOJAYKTa TypOIepaToOpoM HIIU
TYpPareHTOM B MOpPSJKE, YCTAaHOBICHHOM 3aKOHOAATENbCTBOM P®. B cuily monoeHuil JaHHOTO 3aKOHa
TYpUCT HUMEET MpPaBO Ha MOJydyE€HUE JOCTOBEPHON HH(POpPMAIMU OTHOCUTEIBHO €ro MNpeACTOsIIeH
TYPUCTUYECKOMN MOE3/IKH.

B cBs3u ¢ atum 'K PO conepxut criennanbHble KOJTU3MOHHBIE MPaBHIa BEIOOpA MPUMEHHMOTO
npaBa st motepreBmero. CormacHo cr. 1221 'K P®, x TpebGoBaHHiO O BO3MEIICHHH Bpeaa,
NPUYMHEHHOTO BCIIEJACTBHE HEIOCTATKOB TOBapa, paOOThl MM YCIYTH, MO BHIOOPY MOTEPIEBIIETO
MIPUMEHSETCS:

1) mpaBo CTpaHbl, TJie¢ UMEET MECTO JKUTEIbCTBA MM OCHOBHOE MECTO JAESATEeIbHOCTU MPOJIaBell
WJIM W3TOTOBUTENH TOBapa MO0 MHOW MPUYUHUTEND Bpena;

2) mpaBO CTpaHbl, TIJ€ HMEET MECTO >KUTEIbCTBA WJIM OCHOBHOE MECTO JEeSATEIbHOCTH
MOTEPIIEBIINII;

3) mpaBo cTpaHbl, I7ie Oblla BBIIIOJIHEHA paboTa, OKa3aHa YCIIyra, WJIW MpaBO CTPaHbI, T1e ObLI
npruoOpeTeH ToBap.

Bri6op moTeprieBIIMM MpaBa, MPeayCMOTPEHHOTO MOAMYHKTOM 2 WM 3 HACTOSIIIEr0 MyHKTa, He
JIOTTYCKAeTCsl, €CITU MPUYNHHUTEh Bpeaa JTOKaXET, YTO OH HE MPEABUICI U HE MOJIKEeH ObLT MPeIBUACTD
pacrpocTpaHEHHE TOBapa B COOTBETCTBYIOIIEH CTPAHE.

Eciu croponsl B cooTrBeTcTBUM co ctatheit 1223.1 Hactosmero Kopekca BbeiOpann 1o
COTJIAIlIEHUI0 MeXay coOoil mpaBo, MojuieXaliee NMPUMEHEHHIO K TpeOOBaHUIO O BO3MEIIEHUU Bpena,
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IMPUYMHEHHOTO BCIIEACTBHE HEJOCTAaTKOB TOBapa, pabOThl WM YCIyrd, NpUMEHseTcs BbIOpaHHOE
CTOPOHAaMH IIPABO.

[IpaBuna HacTOSAIIEH CTaThU COOTBETCTBEHHO IMPHUMEHSIOTCS K TPeOOBaHUSAM O BO3MEIICHHH
Bpena, IPUYMHEHHOTO BCJIEICTBHE HEJAOCTOBEPHOM MM HEAOCTaTOUYHOW MH(OpPMALUU O TOBape, paboTe
Wi 00 yciyre.

3akoH ompenenser cdepy AEHCTBUS IpaBa, MOMJIEKALIEr0 NMPUMEHEHHIO K 0053aTelbCTBaM,
BO3HUKAIOIIUM BCJIEJCTBUE MPUYUHEHUS Bpeda, TO €CTh «IEIMKTHBIM ctaryT» Ha ocHOBaHuu mpaBa
OTPECISAIOTCS, B YaCTHOCTU: CIOCOOHOCTh JIMIIa HECTH OTBETCTBEHHOCTh 3a MPUYMHEHHBIH Bpel;
BO3JIO’KEHUE OTBETCTBEHHOCTH 3a BpEJ Ha JIMIO, HE SBIAIONICECS NMPUYMHUTEIEM BpEAa; OCHOBaHUS
OTBETCTBEHHOCTH; OCHOBAaHHS OTPAHUYEHUS OTBETCTBEHHOCTH M OCBOOOXKIEHHSI OT Hee; CHOCOOBI
BO3MEIICHHSI Bpea; 00beM U pa3mep Bo3MenieHus Bpena (cr. 1220 'K PD).

[Ipu npumenenun HOpM mnpaBa Mumuu, OAD wim mnpaBa, BBHIOPAaHHOTO CTOPOHAMH IIO
COTJIAIIEHUIO, MOXXET BO3HHKHYTH MpPOOJIEMHBIH BONPOC — 00 YCTAaHOBJICHHWHM HX COJCpKAHUSA B
poccuiickom cyne (ct. 1191 'K P®), a taxke uX He MPOTUBOPEUYUS HOPMaM HEMOCPEACTBEHHOIO
npumenenus (ct. 1192 'K P®) unn nydbnuunomy npaBonopsaky P® (ct. 1193 I'K POD).

Takum 00pa3oM, K OTHOIICHHUSM CTOPOH JOJHKHO MPUMEHATHCSA MpaBo MHAWM wiu 1o BBIOOPY
MOTEPIEBIIET0 POCCUiCKOe TpaBo. Takke CTOPOHBI MOTYT 3aKIIOYWTH COTJIAIIEHHE O BBIOOpE
MIPUMEHUMOTO TIpaBa.

3ananue 4. B xo1e cyne0HOro pazouparebcTBa COpa MexK1y POCCHIICKOI CTOPOHOI (1cTel)
U HEMEeIKOW CTOPOHOI (0TBETYMK) Cyd NOTPedOBa OT POCCHICKOIl CTOPOHBI MNpeaCTABJIEHUS
JA0KA3aTeJbCTB COAEePKAaHUSA NMHOCTPAHHOrO npasa. Poccuiickasi CTOpOHA He CMOIJIA NPEACTABUTH
TaKHe J0Ka3aTebCTBa, B pe3yjbTare CyJd NpPeKpaTWJ NPOU3BOACTBO MmO aeay. SBiasercs Jm
NMO3UIHUsA CyAa npaBoMepHOi? WU3MeHUTCS JIM CUTyanus, ecJM Cyl NpeIbABUT TpeOoBaHue 00enM
CTOPOHAM cropa?

Kniou omeema/pewienue:

Opuanueckas kBajanpukanusa BOZHUKIIET0 NPABOOTHONIEHU . TIPABOOTHOIICHUSI TIO TIOBOTY
OTpeNIeJICHUsI COJIEp>)KaHusl WHOCTPAHHOTO TIpaBa B 4YacTU ONpeaeNieHus OpeMeHU JI0Ka3bIBaHUs
COJIepKaHUsI MHOCTPAHHBIX TTPABOBBIX HOPM.

Bo3mokHOCTH MaTepHaJIbHO-TIPAaBOBOI0 peryJiMpoBaHus: MaTepHalbHO-TIPaBOBOE
peryIMpoBaHHe JaHHBIX OTHOIIEHUN OTCYyTCTBYeT. OHO HOCHUT MPOIIECCYalIbHBIN XapakTep U MpeObIBacT
B cepe MyOIUIHOro HHTepeca KaxkJ1I0ro rocy1apcTBa.

Ko/un3nonHoe peryjiMpoBaHue: HE NPUMEHSETCS, UCIONb3YIOTCS HOPMBI MPOLECCYATbHOTO
Xapakrepa.

IIpo6eMbl MPpUMEHEHUST HOPM MEKIYHAPOJIHOI0 YaCTHOr0 mpaBa: npobiieMa ompeaeneHus
croco0a u CyOBbeKTa YCTaHOBJICHUS COJIEPKAHUS HOPM HHOCTPAHHOTO TIpaBa.

Pemenue: Ilo3unusa cyna, u3oxkeHHass B 3ajade, HE SBIACTCS MPABOMEPHOW IO CIEAYIOIIMM
OCHOBaHHSIM.

B cootBerctBuu ¢ nmynkroM 1 crtateu 1191 I'paxknanckoro konekca Poccuiickoit ®deneparun
(manee — I'K P®) ycraHoBneHue cojepkaHusi HOPM HHOCTPAHHOTO MpaBa SBISETCS 00s13aHHOCTHIO Cy/Ia.

VYyacTue B mporuecce yCTaHOBJIEHUSI COAEpP>KaHUs HOPM MHOCTPAHHOTO IpaBa — 3TO MPaBo, a HE
00s13aHHOCTB CTOPOH (a03. 2 . 2 cT. 1191 'K P®D).
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Opnako mo TpeOOBaHMSIM, CBSI3AHHBIM C OCYILECTBICHHEM CTOPOHAMHU MpPeIIpPUHUMATEIbCKOM
JESTEIILHOCTH, 00s13aHHOCTh IO MPEJOCTABICHUIO CBEIACHUI O COAEp>KaHUU HOPM MHOCTPAHHOTO TpaBa
MO>KET OBITh BO3JIOKEHA CyJIOM Ha CTOPOHBI (a03. 3 m. 2 cT. 1191 TK PD).

AHaNoOru4YHbIC MpaBujia COAepX,aTcsi B 4acTh 2 cratbu 14 ApOUTpPa)kHOTO MPOIECCYabHOTO
kozaekca PO (nanee — AIIK PD).

B nynkre 44 Ilocranosienus IlLienyma BepxoBHoro Cyna P® ot 27 utona 2017 r. Ne 23 «O
pPaccMOTPEHUU apOUTPAKHBIMU CyJIaMU JIeJ IO SKOHOMHYECKUM CIIOpaM, BOSHUKAIOIINM U3 OTHOLICHHH,
OCJIOXKHEHHBIX HHOCTPaHHBIM d1ieMeHTOMY (nanee — [IIIBC Ne 23) pa3bscHseTcs ciaeayroliee:

Hcxonst u3 cmpicina yactu 2 cratbu 14 AIIK P® u mynkra 2 crateu 1191 'K PO, apobutpakubrit
Cyl BIIpaBE BO3JIOKHTh HA CTOPOHBI OOS3aHHOCTH IPEACTABUTH CBEICHUS O COJACPKAHUU HOPM
MHOCTPAHHOTO MPaBa, O YeM BBIHOCUT COOTBETCTBYIOIIECE ONPEACIICHUE.

OO0s13aHHOCTD TPEACTABIICHUSI CBEJCHUI O COICPX)AHUM HOPM WHOCTPAHHOTO IMpaBa HE MOXKET
CUHMTATHCS BO3JIOKEHHOW HA CTOPOHBI aBTOMATHYECKH. BO3NokeHHe TaHHOM 00513aHHOCTH HA CTOPOHBI HE
03Ha4YaeT OCBOOOXKJIEHHUS Cyla OT OOS3aHHOCTH MO YCTAHOBJICHHUIO COJEP)KaHHUS HOPM HHOCTPAHHOTO
npasa.

Cyn fnomKeH TpeanpuHATh CaMOCTOSITEIbHbIE AaKTUBHBIE JCHCTBUS, HallpaBJICHHbIE Ha
YCTaHOBJICHHE COJEpXKaHUS HOPM HMHOCTPAHHOTO IMpaBa, B TOM YHUCJE, OOpaTUTHCS B YCTAaHOBICHHOM
MOPSIIKE 32 COACHCTBHEM M Pa3bsACHEHHEM B KOMIIETEHTHBIE OpraHbl WJIM OpPraHU3allud, MPUBIICYD
skcnepra nbo cneuuanucta (crarbu 55 u 55.1 AIIK P®, nyuxt 2 crateu 1191 'K P®) — nynkr 45
[TIBC Ne 23.

HeB03MOXKHOCTh yCTaHOBJIEHUSI COJEP)KaHUS HOPM HHOCTPAHHOTO TIpaBa B Pa3yMHBIE CPOKH
ABJISIETCSI OCHOBAHHUEM JJIsl IPUMEHEHHUs CYAOM K CIOpPY HOPM POCCHIICKOIO IpaBa B COOTBETCTBUU C
nonoxenussMu nyHkra 3 cratbu 1191 T'K P® wu yactu 3 crateum 14 AIIK P®. OcHoBanus s
MpeKpalieHus MPOU3BOJACTBA MO JeNy B JaHHOM KOHKPETHOM ciiydae oTcyTcTBYIOT (ctaths 150 AIIK
PD).

Takum o0Opa3oMm, poccHWCKHMI Cya B JaHHOHM 3ajaue, yCTaHOBUB, YTO CTOPOHA, Ha KOTOPYIO
BO3JIO)KEHA Takas OOs3aHHOCTh, HE MOXET TMPEJOCTaBUTh JOKAa3aTeIbCTBA, IOJTBEPKIAIONINE
coJiepaHue UHOCTPAHHOTO MPaBa, JOJKEH MPEINPUHATD CIEAYIOIINUE TEHCTBUS:

- 00paTUTHCS 3a COACHCTBHEM KO BTOPOU CTOPOHE CIOPa;

- 00paTUThCS B YCTAHOBJICHHOM TOPSIKE 3a COIECUCTBHEM U Pa3bsiCHEHHEM B MUHHUCTEPCTBO
roctuann Poceniickorn denepaui M MHBIE KOMIIETEHTHBIE OPTraHbl MM OpraHusauuu B Poccuiickon
®denepanuu U 3a rpaHuLel 1100 npuBieys 3KcnepToB (1. 2 ¢T. 1191 'K PD);

- €CJIM HECMOTPs Ha MPEANPUHATHIE MEPBI YCTAHOBJIEHUE CONEPKAHUS HOPM MHOCTPAHHOIO MpaBa
B pa3yMHbIE€ CPOKHM OKa3aJIOCh HEBO3MOKHBIM, BBIHECTH PEIIECHHUE IO CYIIECTBY CIIOpa HA OCHOBaHUU
HOpM poccuiickoro npasa (1. 3 ct. 1191 'K P®D).

[Ipu »>TOM cCTOpOHA, HE WCIONHSABIIAS BO3JOXKECHHYI0O Ha HEE CYJIO0M OO0S3aHHOCTh IO
MIPE/ICTABIICHUIO CBEACHUW O COJEp)aHWW HOPM HMHOCTPAHHOTO TIpaBa, HE BIIPaBE BIIOCIECACTBUU
CCBUIAThCS HA HEYCTAHOBJICHWE apOUTPaKHBIM CYJOM COJEpP>KaHUS HOPM WHOCTPAHHOTO TIpaBa, €CIU
apOUTPaKHBIN Cy/ MPEANPUHSIT TOCTaTOYHbIE MEpHI JJIs ero ycranoByieHus (a03. 5 m. 44 IIIIBC Ne 23).
CrnenoBarenbHO, IO YCIOBHAM 331a4d UMEHHO POCCHIICKasi CTOpOHA OyAeT JHUIIeHa 3TOTO MpaBa.

Pemenne 3amaun OyneT aHANOTUYHBIM, €CIHU CYJ MPEAbSBUT TpeOOBaHHWE 00 YCTaHOBJICHUU
CoJiep>KaHusl HOPM MHOCTPAHHOTO MpaBa 00euM CTOpOHaM cropa. B ciyyae HempemocTaBieHHs] 00eUMH
CTOpPOHAMH TaKWX CBEICHHI apOUTPaXHBIN Cy/ UCIOJIB3YET WHBIE MEXaHU3MBI, TIEPEUNCIICHHBIE B a03. 1
nyakta 2 ctateu 1191 T'K P®. Cya BBIHOCHT pemieHHe MO CYIIECTBY CIOpa Ha OCHOBAaHWU HOPM
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poccuiickoro mpasa, €Clid COAep KaHue HOPM MHOCTPAHHOTO IIPaBa, HECMOTPSl HA MPEANPUHSTHIE CYOM
MEPBI, B pa3yMHbIE€ CPOKH HE ycTaHOBJIEHO (11. 3 cT. 1191 T'K P®D).

Taxke B paccMarpuBaeMOM BapHaHTe o00€ CTOPOHBI JIMINAIOTCA TIpaBa CCHUIAThCS Ha
HEYCTaHOBJICHUE apOUTPAXKHBIM CYZOM COAEP KaHUS HOPM MHOCTPAHHOTO IIPaBa, €CII apOUTPaXKHBIN CyA
IPEIIPUHSII JOCTATOYHBIE MEPBI IS €ro ycTaHoBeHus (a03. 5 m. 44 TITIBC Ne 23).

Crnenyer Takke yd4ecTb, YTO, €CIM IO YCJIOBUSM 3aJaud CBEACHUS O COJCpXKAHUU HOPM
MHOCTPAaHHOI'O IpaBa He ObLIM IPEJOCTaBJIEHBbI TOJBKO POCCUHCKOW CTOPOHOHM, apOUTpPakKHBIH CyA
BIIPaBE IOJIOXKUTh B OCHOBY PpELIEHUs JIOKA3aTeNbCTBA, IOATBEPXKJIAIOIINE COAEPIKAaHUE HOPM
MHOCTPAHHOI'O MpaBa, NPEeACTAaBICHHbIE HEMELKON CTOPOHOH. JIaHHBIN BBIBOJ CIEIYET M3 IOJIOKEHHI
IIIBC Ne 23, a umenHo: apoutpaxubiii cyn Poccuiickoit denepanuu BripaBe CUUTATh COICPKaHUE HOPM
MHOCTPAaHHOI'O IIpaBa YCTAHOBJIEHHBIM, €CIU IPEACTABICHHOE OJHOM H3 CTOPOH 3aKJIIOYEHUE IO
BOIIPOCAM COZIEPKaHUsI HOPM MHOCTPAHHOTO MIPaBa COJACPKHUT HEOOXOAMMbIE U JOCTATOYHbIE CBEACHHS U
HE ONPOBEPTHYTO IPHU 3TOM JIPYTOil CTOPOHOM IyTeM MpPECTaBICHUS CBEACHUH, CBUCTEIbCTBYIOIINX 00
MHOM COJZIep>KaHUU HOPM MHOCTPAaHHOIO IpaBa

3ananue S. AHrumiickuid cyn npu paccmorpenuud B 1909 roay agena ®ynaToH nmpu3HAJ
0011eU3BeCTHBIM coJep:kaHue npaBa MoHako, pa3peliawiiero urpatb B pyJaerky. Bosmoswcno nu
UCNOIb306AHUE NPU YCIMAHOBTEHUU UHOCMPAHHO20 NPABA KOHUENUUU (PAKmos, He HYMHCOAIoOUWUXCA 6
ookaszvieanuu? Modwcem iu peuwienue omeyecmeeHHo20 cyoa 6 Yacmu CCol/IKU HA NPUMEHUMOE NPAGO
Oblmb OCHOBAHO HA NPEOULECM EYIOULUX PEULEHUAX OMEeYEeCME8EHHBIX U UHOCMPAHHBIX CY008?

Kniou omeema/pewienue:

IOpunanyeckas kpaandpukanus BOSHMKIIET0 NMPABOOTHOLIECHHS | IPABOOTHOILIEHNUS 110 IOBOY
ONpEACICHUsI COAEPKAHMSI HMHOCTPAHHOIO IIpaBa B YacTH MCIOJIb30BAaHUSA [UIsl yCTaHOBJICHUS
COJIEp’KaHUN HOPM MHOCTPAHHOT'O IIPAaBa HHCTUTYTA MPEIOIULIIH.

Bo3MokHOCTH MaTepHaJIbHO-TIPABOBOI0O peryJMpoBaHus: MaTepHaIbHO-IIPAaBOBOE
perynupoBaHue JaHHBIX OTHOLIEHUH OTCYTCTBYeT. OHO HOCUT MpoOIiecCyalbHbIN XapaKkTep U MpeObIBacT
B cepe MyOJUYHOro HHTEpeca Kaxk/10ro rocy1apcTBa.

Ko/uin3noHHoe peryjiMpoBaHue: HE IPUMEHSETCS, HCIOJIB3YIOTCS HOPMBI IPOLECCYAIBHOTO
XapakTepa.

IIpo6seMbl IpUMeHEHHsI HOPM MeKIYHAPOJAHOI0 YacTHOIO mpaBa: mpobiiemMa oIpeeeHus
crioco0a YCTaHOBIJIEHUS CO/IEP)KaHUSI HOPM MHOCTPAHHOT'O TpaBa.

Pemenne: /{511 oTBeTa Ha MOCTaBJIEHHBIE B 33jjaue BOIIPOC HEOOXOUMO ONPEIECTUTh, ABISETCS JIU
MIPUMEHNMOE IIPABO MPEAMETOM JTOKA3BIBAHUS IO CMBICITY MPOIECCYABHOIO 3aKOHA.

B cuny yactu 1 cratbu 65 ApOUTpPa)xXHOTO MPOLIECCYaIbHOTO KOAEKCa B MpPEIMET JOKa3bIBaHUS
BXOJIIT 0Ocmosamenbcmea, Ha KOTOPBIX JIMIIA, YYaCTBYIOIIME B Jie€, OCHOBBIBAIOT CBOM TpeOOBaHUS U
BO3pakeHUsA. B oTHoumeHun obcmosmenvcmé TpOLECCYaldbHBIH 3aKOH  HCIOJB3YeT TEPMHH
«JI0OKa3bIBAaHUE», OJIHAKO B OTHOIIEHUU MHOCTPAHHOI'O IIpaBa UCIOJb3YETCsl Apyrasi TEPMUHOJIOTU3aLHs —
«yCTaHOBJIEHUE cojaepkaHus». OIpaBIaHHO CUNUTaTh, YTO TAKOE TEPMUHOJIOTMUECKOE pa3INueHUue
HECJIy4aliHO: TOKa3bIBAHUE U YCTAaHOBJIEHUE COJEP>KAHUS MHOCTPAHHOI'O MpPaBa — 3TO HETOXK/IECTBEHHBIE
Opyr Opyry npoueccyainbHble AelicTBus. [loaTBepikieHMEM 3TOMY SIBISAIOTCA U IOJOKEHUS 4acTh S
craten 13 AIIK, rme mHOCTpaHHOE MpPaBO YIOMHHAETCS B 4YHCIIE 3aKOHOB M HMHBIX HOPMAaTHBHBIX
MIPaBOBBIX AaKTOB, MpuUMeHseMmvlx npu paccmomperuu oen. B cBszke co crtateéit 14 AIIK mannoe
MOJIO’KEHHE O3HAYaeT, YTO IMPOILIECCYyalIbHBIM 3aKOH paccMaTpuBaeT MHOCTPAHHOE MPaBO HE Kak (akT,
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BXOJLIMM B TpeIMeT [OKa3blBaHUS, a KakK #pagosyld Kame2opuro, KaK CPEACTBO IMPaBOBOM
KBaJM(HUKAIMU. DTOT K€ BBIBOJ ClEAyeT U3 psana teoperndyeckux ucrounukos (K. [Imutpuena. U.-B.
I'erbman-IlaBnoBa).

Orcroga ciepyer, 4yTO, IMOCKOJIBKY HWHOCTPAaHHOE IIPaBO HE SIBISETCS 3JIEMEHTOM IIpeiMeTa
JIOKa3bIBaHUs, TIOCTOJIBKY HEJb3sl MPUMEHATh K Hemy npaBuia AITK 06 ocBOOOXKIEHUN OT JOKa3bIBAaHHS
— KaKk 1Mo OCHOBaHMIO res judicata, Tak W 1O MHBIM (HAampuUMep, MO OCHOBAHUIO HEOCTIAPUBAHHS WIIH
npu3HaHus PaKTa).

MoseT M pelleHHe OTEYEeCTBEHHOTO CyJa B YacTH CChUIKM Ha NPUMEHHUMOE IpaBO ObITh
OCHOBaHO Ha MPEIIIECTBYIOUINX PEIICHUSX OTEUECTBEHHBIX M MHOCTPAaHHBIX cyA0B? C OJHOI CTOPOHBI,
Takas IpakTUKa HanuuyecTByeT. Tak, ompeaenenne BepxoBnoro Cyma Ne 308-3C20-18927 mo npemy
Ne A25-755/2019 HEOAHOKpPATHO MUTUPOBAIOCH BIOCIEACTBHHM HIDKECTOSIIMMHU CylaMd B TOW YacTH,
KOTOpasi MOCBSIIEHAa yCTaHOBJICHHUIO 10-JIeTHEro cpoka MCKOBOWM JaBHOCTH MO IIBeACKOMY mpaBy. C
JIPYrol CTOpPOHBI,
ONpaBJaHHBIM: HOpMa, yCTaHOBJIEHHas B peuleHuu 5-10-15-neTHell AaBHOCTH, MOKET HEOAHOKPATHO
NOMEHAThCs (Kak B cBOE BpeMs Obu1o co ctarhéid 317.1 ['pasknanckoro koaekca). OTcioaa cieayer, uyTo

YCTAHOBJICHUC COLACPKaHUSA HMHOCTPAHHOI'O IIpaBa AOJDKHO OCYIICCTBIIAAITHCA Ha ACHb BO3HUKHOBCHUA

YUNATHIBAs JUHAMUYECKHM XapakTep IIpaBa, HENb3sd CYUTaThb OTOT IIOJAXOJ

CIOPHOTO MAaTEepUAIbHOTO IPAaBOOTHOUICHUS; B IMPOTHUBHOM CIy4yae BO3HHKAE€T PUCK COBEPLICHUS
OMMOKK B MPUMEHEHHH WHOCTPAHHOTO MpaBa, BBICTYMAIOIIEH, cormacHo MH(opManmoHHOMY MHCHEMY
[Ipesunnyma BAC Ne 158, ocHOBaHHEM ISt OTMEHBI CyJeOHOTO aKTa.

9KCIIPECC-OITPOC

Pekomenoayuu no noozomoeke K IKcnpecc-onpocy

Oxcnpecc-onpoc — 3mo oyeHouHoe cpedcmeo, npeonoadazaloujee OYeHKY 3HAHUSA CHYOeHmOM
cooepaicanuss U Npasuil NPUMeHeHUs: MUNo8 KOJIUZUOHHBIX NPUBA30K. DKCHpecc-onpoc npeonoidazaem
OOHO3HAYHDILL, YeMKULl, 0OHO3HAYHBIU U KPAMKULL OMEem Ha NOCMABIeHHbLL 80NPOC.

3aganue 6. KoMmnuiekT 3aqanmii I CTyAeHTa BKJIOYAeT B cedsl ATH BOIPOCOB

3aganue Kutou oTBeTa/pemenune
s onpeaeaeHUst npasa, | 3aKOH aBTOHOMHH BOJIU CTOPOH
NPUMEHUMOTr0 K JA0TOBOPY, | 3aKOH HauboJee TECHOH CBA3U
HCHOJIb3YeTcs
KpHUTepUH aas omnpeeJieHUsl | - THKOPIIOpaIus
JUYHOTO 3aKOHA  KOPHIMYECKOro0 | - OCEAIOCTh
Juna - IICHTP PKCILTyaTaIlu

- KOHTPOJIb

B OCHOBY 3aKOHa Hau0oJiee TEeCHOH
CBSI3M 0JI0KeH IPUHLMIT

XapaKTCPHOT'O UCITIOJIHCHUA

BOIIPOCHI HCKOBOH JaBHOCTH 110

JIOTOBOPY BKJIIOYEHBI B CTATYT

3aKOH aBTOHOMHUU BOJIA CTOPOH
3ak0oH Hanbojee TECHOM CBA3H

CTAaTyT 3aKOHaA MECTOHAXO0KIACHUN

Belu

1) BuIbl OOBEKTOB BEIIHBIX TMpaB, B TOM YHCIE
NPUHAISKHOCTh HMMYIIECTBA K HEIBWKHMBIM WA
JIBIDKMMBIM BelllaMm;

2) 060pOTOCIIOCOOHOCTH OOBEKTOB BEILIHBIX MPAB;

3) BBl BEIIHBIX MIPaB;
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4) conep>kaHue BEUTHBIX MPaB;

5) BO3HMKHOBEHHE M MPEKpaIlleHUE BEIIHbIX MPaB, B TOM
YUCIIe IEPEXO/] IpaBa COOCTBEHHOCTH;

6) OCyIIECTBICHUE BELHBIX IIPAB;

7) 3ammTa BEIIHbIX IIPaB

TEPMHUHOJIOT MYECKWM TUKTAHT

Pexomenoayuu no no0comogke K mepmMuHoI02U4eCKOMY OUKMAHMY

Tepmunonocuueckuti OUKMAum — MO OYeHOUHOe CpedCcmeo, npeonoiazaruee OYeHKy 3HAHUS
CMYOeHmMOM KII0UEebIX MEPMUHOB, NOHAMUL, KAME2OPUll, A MAaKdice UX KI0o4eblX NPUHAKO8, CEOUCMS,
kaaccuguxayuil. Ilpeononazaem Gopmyruposky onpeoenrenusi nowsamus. [na yeneu Nno020mMoeKu
HeobX00uMo, 8 nepsyro ouepedb, OPUEHMUPOBAMbCS HA Jle2dlbHble ONnpedesieHuss COOMBemcmayouux
mepmunos. Ilpu omcymcmeuu Jne2aibHo2o0 onpeoeieHusi MmepmMund, HeodX00umMo ChopmyIuposams
onpeoeneHue camocmosamenbHo, OCHOBbIBAACL HA OOKMPUHANbHBIX NO3UYUSX, CEOUICNEAX U XAPAKMEPHbIX
NPUSHAKAX ONpeoesisleMo20 A6/eHUSL.

3aganue 7. KoMmnuiekT 3aqanmii I CTyA€HTa BKJIIOYAET B ce0sl ATH BOIPOCOB

3amanue Kurou orBeTa/pemenne
Konnusuonnas HOpMa, OIpeleNAoNas IpaBo Kakoro TrocCyJapcTBa JOJDKHO ObITh
HOpMa IIPUMEHEHO K JIaHHOMY YacCTHOIIPAaBOBOMY OTHOLICHMIO, OCJIOKHEHHOMY
HMHOCTPAHHBIM 3JIEMEHTOM
IMy0nuuHbIi (yHlaMeHTaJIbHbIE MPaBOBbIE Hauaja (IIPUHIMIIBI), KOTOpble 00JanatoT
NOPSAOK BbICILIEH MMIIEPATUBHOCTHIO, YHUBEPCAIILHOCTHIO, 0CO00M OOIIIeCTBEHHOMN

U NyOJMYHOM  3HAYUMOCTBIO, COCTABJISIOT ~ OCHOBY  IOCTPOEHHS
SKOHOMMYECKOM, MOJINTUYECKON U TIPaBOBOM CUCTEMBI FOCYAapCTBA

CTaduiIM3anuoHHAas | TapaHTHs OT HEeOJAronpUsATHOTO U3MEHEHUS JUIsl HHOCTPAHHOTO HHBECTOPA
(nexymKkuHa) 3aKOHOJATEIbCTBA MPUHUMAIOLIETO TOCYAapCcTBa, KOTOpas Mpearnoiaraer,
OroBOpKa 4TO B Cllyyae U3MEHEHMs (PUCKAIBHOTO 3aKOHOAATENbCTBA B XYALIYIO JJIs
MHBECTOpAa  CTOPOHY  HWHBECTOPY  TapaHTUPYIOTCS  CTaOMJIBHOCTh
IIPEIOCTABIIEMOTO TIPABOBOTO PEXUMa B TCUEHHE CPOKA OKYIIAEMOCTH
MHBECTULIMOHHOTO IPOEKTA

TeppnTopnaanaﬂ reorpa(pnqecxaﬂ CBA3b MCKAY 9JICMCHTaMH MMpaBOOTHOIICHU,

JIOKAJIN3a LU OCJIO)KHEHHOTO  HMHOCTPAHHBIM  3JIEMEHTOM, M IPUMEHUMBIM UL
OTHOLUICHHS pEryJIMpOBaHMs HA3BaHHOTO MTPaBOOTHOILIEHUS MPABONOPSIAKOM

MesxnyHapoaHasi NepeBO3Ka IPY30B U MACCAKUPOB MEXIY ABYMS M Oojiee rocyaapcTBaMH,
nepeBo3Ka BBITNIOJIHSIEMAs] HA YCIOBHUSX, KOTOpBIE YCTAHOBJIEHBI 3aKIIOYEHHBIMU

OTUMMU ToCyJapCTBaMU MEKIYHAPOAHBIMU COTJTIAIICHUAMHA
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I1. MIPOMEXYTOUYHAS ATTECTALIUSL
Ilpomesrcymounasa ammecmayus npoxooum 6 gropme IK3amena, no ouiemam, 6KII0YAIOUUM 8
cebsa 0sea npakmuueckux 3aoanusn (3aoauu). Kaxcoaa 3adaua IkzameHayuonHHozo duiema HayeneHa
Ha nPoeepKy écex yposHeil yueOHoll yeau, 00Cmu2aemslx nPpU U3y4eHuu OUCUURIUHDL.

PexomeHaannu o penieHuo 3a1a4 3K3aMeHANMOHHOT0 OuJleTa:

1) BHUMATEIILHO HM3YYHTh, YCBOHTH YCJIOBHE 3aJadH, CYIIHOCTh BO3HHUKIIETO CIOpa H
00CTOsATENLCTBA JIENa; MPHU ATOM B 3aJladyy HE CJIEAyeT BBOJUTH JTOMOJHUTEIbHBIC («COOCTBEHHBIC))
JTaHHbIE, OCHOBAHHBIE HA PA3JIMYHbBIX MPEANOIOKECHHSIX;

2) ompeaenuTh, K KaKOH TeMe Kypca MEXIyHapOIHOT'O YaCTHOI'O MpaBa OTHOCUTCS 33/1aya;

3) chopmysIMpoBaTh MOAJISHKAIINE PEIICHUIO BOPOCHI, YSICHUTH MTOCTABJICHHBIC BOIIPOCHI;

4) orpesieNiiB T€MY, HYKHO BCIIOMHHTh €€ TCOPETHYECKOE COJCpPKAHUE, COOTBETCTBYIOIIHE
HOPMAaTUBHBIC AaKThl M OTHICKATh HEOOXOIMMBbIE HOPMBI JJIsi pa3peliCHUs CUTYaIlluu: OICHUTH
BO3MOKHOCTh MaTepHabHO-TIPAaBOBOIO peryaupoBaHus, 0XapaKTepU30BaTh KOJIIU3UOHHOE
peryiMpoBaHue, BBISIBUTh  OMUCATH MPOOIEMbl IPUMEHEHUS KOJUTU3UOHHBIX HOPM.

[Ipu 5TOM HEOOXOAMMO J0Ka3aTh, YTO UMEHHO JaHHAs HOpMa IpaBa IMOJUICKUT MPUMEHEHHIO K
paccmMaTpuBaeMbIM OTHoOIIeHWsM. [lpu pemenun 3agaum cienyeT JaBaTh OTBET Ha  KaXabld
IIOCTaBJIEHHBIN BOIPOC, CPOPMYITHPOBAHHBIN B 3aJaHUH.

[Ipencrasmnsisi cBOM BapuaHT pPEIICHHS, CTYACHT KPaTKO HU3JIaraeT OOCTOSITENbCTBA Jeia, JAaeT
IOPUIMYECKYIO OIIEHKY JIOBOJaM CTOPOH M 000CHOBBIBaeT. Ecii B 3a/1aue y)xe MpUBEICHO PEIICHUE CyIa
WIH WHOTO OpraHa, TO TPeOyeTcs OLEHUTh ero OOOCHOBAaHHOCTh M 3aKOHHOCTh. [lomMumoO 3TOTO,
HEOOXOIMMO OTBETHTh Ha TEOPETUUYECKHE BOMPOCHI, IIOCTABICHHBIC B 3aJ]a4€ B CBSI3U C MPEIOKESHHON
cutyanueit. [lone3no B mucbMeHHOM Bue cHOPMYIUPOBATH 3THU BOMPOCHL, YTOOBI BBIBUTH MOPSI0K
pelieHuss 3aadyd M MaKCUMaJbHO MOAPOOHO pa3obpaTh cUTyaluioo. B 3akiiodeHre Ha OCHOBE
TEOPETUYECKHUX TMOJIOKEHU M HOPMATUBHOTO MaTepuana Haao chOpMylIHpOBaTh pEIICHHE, CIeNaTh
YETKHUE BBHIBOJBI

3aganue: CorjiacHO Yy4ypeauTeJlbHBIM JAOKYMEHTAM MHAUNHCKON KOMIAHHMM J0rOBOPbI,
3aKjl04aeMble OT ee HMEHH, NPHU3HAKTCHA JAeiiCTBUTEJbLHBIMH TOJBKO B cjydae, KOIrJa OHU
NOANUCAHBI JIBYMSI KOMMepYeCKMMM [IHMpeKTOpamMu coBMecTHO. [Ipe3umaeHT komMmanuu B
HApyLICHHE IOJIOKEHHI YYPeJUTEeNbHBIX JAOKYMEHTOB €IMHOJIMYHO BbIIA]1 JOBEPEHHOCTh HA
3aKJ/JIIOYEHHE [0roBOpa ¢ POCCHICKOM opraHusaunuei. B pajgpHeimieM HMHAMHMCKAs KOMIAHHMSA
HAPyLIWJIA CBOM 00f3aTEJIbCTBA 10 3aK/JIIOYEHHOMY J0TrOBOPY, M K Heil ObLI NpeIbsBJIeH MCK B
MKAC npu TIIII P®. B 3acenannu apOWTpaka HMHAMICKAA KOMIAHHMS OTPHIAJIA HAJIMYHe
JAOTOBOPHBIX OTHOIIEHMIi, CChLIAsICh HA HeAeHCTBUTEJIbHOCTh KOHTPAKTA KAK 3aKJIHYEHHOIO
HEyNPABOMOYEHHBbIM JHIOM. BpisiBUTe mnpo0jieMbl TNpPUMEHEHHUS] KOJJIM3HOHHBIX HOPM
NPUMEHUTEJbHO K onucaHHoil curyauuu. IIpeacraBbTe XapakTepuMCTHKY JHYHOIO 3aKOHA
IOPUAUYECKOI0 JIMIA KAaK THIA KOJJIM3MOHHOH NpuBsA3KU. OxapakTepu3yiTe nNpaBo, NpuMEeHUMOe
K OTHOLICHUSIM NpPeICTAaBUTEJbCTBA M [0BepeHHOCTH. Pa3pemure ONHCAHHYI0 CHTYalOHIO ¢
NMO3MIMI POCCHIICKOT0 NPABONPHUMEHHUTEJIs], OLICHUB 10BO/IbI CTOPOH.

Kniou omeema/pewienue, pekomenoayuu no blnOJIHEHUIO 3A0AHUA

IOpl/IZIl/I‘IECKaH KBaJII/l(l)I/lKaIII/IH BO3HUKIIECTO MPABOOTHOINCHUSA ! IIPABOOTHOIICHUSA 110 IMTOBOAY
MIPU3HAHUS CIIETTKA HEJIEHCTBUTEIILHON TT0 OCHOBAHUIO TIOPOKA CyOBEKTa.

18



Bo3moxkHOCTB MaTEepHATbHO-TIPABOBOI0 peryJMpoBaHuUsl: MaTepHaIbHO-TIPaBOBOE
perylIupoBaHKe JaHHBIX OTHOILIEHUIN OTCYTCTBYET.

Koniu3uonHoe  peryjupoBaHMe: I[PUMEHEHHIO  IOJJIEKAT  KOJUIM3MOHHBIE  HOPMBI,
HAalpaBJICHHbIE Ha ONPEICJICHWE INPUMEHUMOrO IIpaBa K OTHOLIEHUSM IIPEACTaBUTEIbCTBA U
JIOBEPEHHOCTH, IPAaBOCYOBEKTHOCTU IOPUANYECKUX JIULL.

IIpoGsaembl NpUMeHeHHWST HOPM  MEXKAYHAPOJHOr0 YAaCTHOro MpaBa:  Ipoliema
IPEBApUTENBLHOIO KOJUIM3MOHHOIO BOIPOCA — OLIEHKA JIEHCTBUTENBHOCTU CIEJIKM 3aBUCUT OT OLEHKH
XPOHOJIOTUYECKH 00JIee paHHEr0 PaBOOTHOIIEHUSI 110 TOBOJY BBIJAUU IOBEPEHHOCTH.

Pemenne.

Ilpeocmagome xapakmepucmuky JUYHO20 3AKOHA 0OPUOUYECKO20 JUUA KAK Muna
KONIU3UOHHOU NPUBAZKU.

Bonpocel ctaTyca ”HOCTpaHHOTO FOPUAMUYECKOTO JINLA PETYIUPYETCS €€ TMUHBIM 3aKOHOM.

B cootBerctBuu ¢ 1. 2 c1. 1202 I'K P® craTyT 10pMAHYECKOTro JIMLA BKIIOYAET:

1) craTyc opraHu3anyy B KaueCcTBE IOPUINUECKOrO JIUIIA;

2) opraHu3anMoOHHO-IIPaBoBast (hopMa FOPUIUUECKOTO JIHULIA;

3) TpeGoBaHMsI K HAUMEHOBAHMIO IOPUANYECKOTIO JINLA;

4) BompoChl CO3AaHUS, PEOPraHU3alMM W JIMKBUJALMM IOPUAMYECKOTO JIMIa, B TOM 4YHCIE
BOIIPOCHI IPABOIIPEEMCTBA;

5) copeprxkaHue MPaBOCIOCOOHOCTH IOPUANUECKOTO JIUIIA;

6) mopsANOK TPUOOpETEHUS IOPUIMYECKUM JIUIOM TPaXIAHCKUX NpaB M NPUHATHS Ha cels
TPaKIAHCKUX 00S3aHHOCTEH;

7) BHYTpEHHHE OTHOILEHHS, B TOM YHCJI€ OTHOLICHHS FOPUINYECKOT0 JIUIA C €r0 YYaCTHUKAMU;

8) crmocOOHOCTD FOPUIMYECKOTr0 JIMIA OTBEYATh IO CBOUM 0053aTeNIbCTBAM;

9) BoOmpOCHl OTBETCTBEHHOCTH YydpeauTened (Y4acTHHUKOB) OPUAMYECKOTO JHMLIA MO €ro
00s13aTeNIbCTBAM.

Jlnst onpenienieHus: JIMYHOTO 3aKOHA FOPUMYECKOTO JIMIA B Pa3HbIX CTPaHaX MCTOPUYECKU OBbLIH
BbIpa0OTaHbl Pa3INyYHbIe KPUTEPHUHU:

1). xpurepuil Mecta yudpexaeHUs (MHKOpPHOpAIMH) IOPUAMYECKOTO JHIa: JMYHBIM 3aKOH
OTpezeNsieTcsl Mo MpaBy TOM CTpaHbl, B KOTOPOH OBLIM BBINOJIHEHBI PErHCTPAllMOHHBIE (OPMAIBHOCTH,
HE0OXOUMBIE 1JI CO3JaHMsI HOBOTO IOPUINYECKOTO JIHIIA.

B ocHOBE HaHHOrO KpUTEpHsl JIEKUT HUAEI O TOM, 4YTO IOPHUAMYECKOE JIMLO B TEUYECHHE
BCETrOINIEPHOJa CBOErO CYIIECTBOBAHUS JOJDKHO HMMETh JIMYHBIA 3aKOH TOrO TOCYAApCTBa, KOTOPOE
HAJIeJIUIIO €T0 NMPaBOCyOBEKTHOCTHIO.

B P® cornacno n. 1 cr. 1202 'K P® nuuHBIM 3aKOHOM FOPUIMYECKOIO JIMIA CUATAETCS MPABO
CTpaHbl, I7I€ YUPEKIECHO IOPUINIECKOE JIULIO.

2). KpUTepHil peabHOM 0CEUIOCTH IOPUINYECKOrO JIMIA: JIUYHBIN 3aKOH OINpeAeNseTcs Mo MpaBy
MeCTa HaxOXKJCHHS LIEHTpa YIPABJICHUS IOPUANUECKUM JTHIIOM.

CornacHO JaHHOMY KPHUTEpPUIO MPUMEHHMBIM K BOIpPOCaM IPaBOBOIO CTaTyca IOPUINYECKOTO
JULa SIBISIETCA MPaBO TOTO TOCYJApCTBa, HA TEPPUTOPUU KOTOPOIO HAXOJUTCS OpPraH, OKa3bIBarOIIMH
pelarolee BIUSHUE HA YNPABICHHUE JA€JaMU KOMIAHUU. BaXXHO OTMETUTh, YTO peub MJET HE O MECTE
HaXOXJEeHUs, (OpMAIbHO 3a(pUKCUPOBAHHOM B YUYPEAMUTENbHBIX JOKYMEHTaX KOMIIAHHM, a O
(dakTHUECKOM MecCTe, OTKyJda BEAETCS yIpaBlIeHHE JelaMU KOMIIAHWM B JaHHBII MOMEHT BpEMEHHU
("sddexTuBHAT" OCEMTOCTS).

3). KpuTepHueM LIeHTpa IKCIUTyaTalllK (KpUTEPUil MECTa OCYILIECTBICHHUSI OCHOBHOM AESITENTbHOCTH
IOPUAMYECKOTO JIUIA): JIMYHBIA 3aKOH OINpeAessieTcs] M0 MpaBy rocyAapcTBa, Ha TEPPUTOPUU KOTOPOTO
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IOPUAMYECKOE  JIMIIO0 MPEUMYIIECTBEHHO BEAET CBOIO  MPEANPUHUMATENBCKYIO  JI€ATEIbHOCTh
(oCyIIECTBIISIET OCHOBHYIO MaccCy AEJIOBBIX ONEpaLyii).

4). XxpUTepHii KOHTPOJIS: JIMYHBINA 3aKOH ONpEAENseTCs MO MpaBy OEHEPHUIIMAPHOTO BIIAJENbIA
JAHHOTO  IOPUAMYECKOro Jnuna (KpUTepud ToCyJapCTBEHHON  NPUHAJIEKHOCTH  yYAaCTHHUKOB
IOPHUINYECKOTO JIUIIA)

Oxapakmepu3syiime npago, RNPUMEHUMOE K OMHOWIEHUAM HpeOCmAagumenscmed u
0ogepeHHocmu.

Cornacho 1. 2 ct. 154 I'K P®, onHOCTOpOHHEH CUMTAETCs ClleKa, JJIsl COBEPUICHUS] KOTOPOMl B
COOTBETCTBUM C 3aKOHOM, HHBIMU MPABOBBIMH aKTaMH WM COIJIAIIEHUEM CTOPOH HEOOXOJUMO U
JIOCTaTOYHO BBIPAXKEHUS BOJM OJHON CTOPOHBI. COOTBETCTBEHHO IOJIOKEHMSI, IPEIYCMOTPEHHBIE K
dopme caenKu, MPUMEHSIOTCS K TOBEPEHHOCTH.

B cootBerctBum co cr. 1217 'K P®: x obs3arenscTBaM, BO3HUKAIOMIMM M3 OJHOCTOPOHHHUX
CHEJNIOK, €CIM MHOE HE BBITEKAeT W3 3aKOHA, YCIOBUN WM CyHIECTBa CAEIKHU JIMOO COBOKYIHOCTH
00CTOSITENLCTB JIeNla, MPUMEHSIETCS MPaBO CTPaHBI, I HAXOAUTCS MECTO >KUTEIhCTBA MM OCHOBHOE
MECTO ACSITeIbHOCTH CTOPOHBI, MPUHUMAIOIIEH Ha ceOst 00s13aTENIbCTBA MO OJHOCTOPOHHEH CHEIKE.

Cpoxk jelicTBUS JOBEPEHHOCTH U OCHOBAHUS €€ MPEKpAaIlleHUsl OMPEICNIOTCs M0 MpaBy CTPaHbI,
rze Oblja BbIZJaHa TOBEPEHHOCTbD.

[Ipu ompeneneHun npasa, NPUMEHUMOrO K OTHOUIEHUSIM JOOPOBOJIBHOIO MPEICTABUTEILCTBA,
ClelyeT pa3rpaHUyYMBaTh OTHOLICHHS, BO3ZHUKAIOLIUME MEXAY IPEICTaBIsEeMbIM M IPEICTaBUTENIEM
(lanee Tak)xe - BHyTPEHHUE OTHOILIEHUS ), C OAHON CTOPOHBI, U OTHOLIEHUSI MEKY MIPEICTaBISEMbIM WU
IPEJICTABUTENIEM U TPETHUM JIULIOM (JJaJIee TaKKe - BHELTHUE OTHOLLIEHUS ), C IPYTrOi CTOPOHBI.

K noroBopHbIM 00si3aTelnbCTBaM, BO3HUKAIOIIUM M3 CHEJIKH, COBEPIIEHHOW MPEICTaBUTEIEM OT
UMEHHU TPEJCTABIAEMOTO C TPETHbUM JIUIOM, Takke NpuMeHsaTcs odbmue npaBuna ['K PO 06
OTIpe/IeieHUU JTIOTOBOPHOTO cTaTyTa, a uMeHHo cT. 1210 - 1214 T'K P® (IlocranoBnenue I[lnenyma
Bepxosnoro Cyna P® ot 09.07.2019 N 24 "O npumeHEHMH HOPM MEKIYHapOJHOTO YaCTHOTO IpaBa
cynamu Poccuiickoit ®eneparmn").

ITo cmbicny mynkrta 1 ctateu 1217.1 'K P®, ecnu npeacraBnsieMblii He BbIOpa NPUMEHUMOE
IIPaBO B JOBEPEHHOCTH JIMOO BHIOpAaHHOE MPAaBO B COOTBETCTBUU C 3aKOHOM HE IMOJICKHUT IPUMEHEHHUIO,
BHEIIHHE OTHOLICHMS MPEACTaBUTEIbCTBA PETYIHUPYIOTCSI MPABOM CTpaHbl, IJ€ HAXOAUTCS MECTO
YKUTEJIbCTBA WJIM OCHOBHOE MECTO JI€ATEIbHOCTH MPEICTaBUTENS

Paspewiume onucanuyro cumyayuio ¢ RO3UUUN POCCUNCKO20 NPAGORPUMEHUMENA, OUCHUE
00600bl CIMOPOH.

Bomnpocsl npaBocriocoOHOCTH CTOPOH (JIMUHBIM 3aKOH FOPUAMYECKOTO JIMIA), TPEACTaBUTENbCTBA
U JIOBEPEHHOCTH (TMIPUMEHSETCS MIPaBO CTPAHBbI, IJI€ HAXOAUTCS MECTO KUTENbCTBA MM OCHOBHOE MECTO
JESTEIbHOCTH CTOPOHBI, MPUHUMArOIIe Ha ceds o0s3aTenabcTBa MO OJAHOCTOPOHHEW clenke) OyayT
PEryIupOoBaThCs UCXO/I U3 CAMOCTOSITENIbHBIX KOJUIM3HOHHBIX PUBSI30K.

Onnako, B cootBercTBUU € M. 3 ¢T. 1202 I'K P® ropuandeckoe JIUII0 HE MOXKET CChUIATHCS Ha
OrpaHMYEHUE MMOJHOMOYHUI €ro OpraHa Wiy MpeACTaBUTENS Ha COBEPILEHUE CIEIKH, HEU3BECTHOE MPABY
CTpaHbl, B KOTOPOW OpraH MM NPeACTaBUTENb IOPUINUECKOIO JUIa COBEPIIMI CAEIKY, 32 HCKIIOUEHUEM
cllyyaeB, Koraa OyJeT JIoKa3zaHo, 4TO JIpyras CTOPOHA B CAEJIKE 3Hajla WM 3aBeIOMO J0JDKHA Obliia 3HATh
00 yKa3aHHOM OTPaHUYECHHH.

Jlaxke eciu B yUpeIUTEIbHBIX JOKYMEHTaX (PMPMbl YCTAHOBJIECHBI OTPAHUYEHUS B MOJTHOMOUUSIX
JTUPEKTOpa, TO MPH COBEPIICHUHU CIIETIOK HHOCTPAHHOE IOPUANYECKOE JINLIO HE MOKET Ha HUX CChUIAThCH,
IIOCKOJIbKY OHM HEU3BECTHHI IIpaBy PD.
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B cootBerctBum ¢ m 1. ct. 183 I'K P®, npu OoTCYyTCTBHM MOJHOMOYUM JEHCTBOBATH OT MMEHH
JIPYroro JHIa WK NP MPEBBIILICHUH TaKUX MMOJTHOMOYMH CENIKA CYUTAETCS 3aKJIIOUEHHON OT UMEHHU U B
MHTEpEecax COBEPIIUBILIETO €€ JIMIA, €CIM TOJBKO JIPYroe JHIO (MpeCTaBIsieMblil) BIIOCIEICTBUU HE
0JI0OPUT NaHHYIO CHIENKY.

DopMylIMpoOBKa «B JaJbHEHIEM HHIWICKAas KOMIIAHWSA HapylIMia CBOM O0S3aTENbCTBA IO
3aKJIFOYEHHOMY JIOTOBOPY» CBUAETEIBCTBYET O MIPU3HAHUM CJICIIKH.

Crenka npu3HaeTCs 3aKIIOYCHHOU, TPUMEHSI0TCs mojioxkeHus cT. 393 'K PD: nomkauk obs3aH
BO3MECTHTh KPEIUTOPY YOBITKH, NPHUYMHCHHBIC HEHCIIOJHEHHUEM WJIM HEHAJICKAITUM HCIIOTHEHUEM

00s3arenbcTBa. Y OBITKU OIIPECACIIIIOTCA B COOTBETCTBHUU C IIpaBUJIaMHU, IPEAYCMOTPEHHBIMU cratber 15
I'K PO.

YACTD 3. (ne nyoauxyemcs)
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