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I. TEKYIIIU KOHTPOJIb

TEOPETHUYECKHI OITPOC

Pexomenoayuu no no0comogxe K meopemuyecKomy onpocy

Ilooecomoska k meopemuueckomy Onpocy OCywecmensiemcs Ha OCHO8e U3VYeHUs Y4eOHOU u
O0ONONIHUMENbHOU TUMEPAmypbl.

OcHoguas yenvb pabomvl ¢ JIUMepamypol — 5MO U3GleYeHue u3 mexKcma HeoOxXoo0umou
ungopmayuu, cnocobcmayrowei GopmMuposarHurd NpPogheccUOHAIbHLIX KOMNEMeHYUull, 6 CULy uezo,
2NIABHLIM  NPABUNOM  pabomvl ¢ MEKCMOM S61emcs CO3HAMeNbHoe YC8OeHUe NpPOYUMAHHOZO0,
KpUMu4eckoe OCMbICIeHUe e20 COO0epIHCAHUs, 8 X00e KOMOPOo20 NPOUCXOOUm HOCMeneHHoe 21yboKoe
OCMbICTIEHUE MeOPemUudecKux NOJOHNCEHUN MeNCOYHaAPOOHO020 YACMHO20 Npaéd, 6blOeNeHUe OCHOBHbIX
uoetl, cucmembvl ap2ymMenmos, Hauboaee ApKuUx NpUMepos u m.o., Kpome mozo, 0043amenbHblM NPASUIOM
ABNACMCS  BbIACHEHUE 3HAYEHUS] HE3HAKOMbBIX C/08, MEPMUHOS, BblPANCEHUU, HeU38eCmHbIX UMEH,
HA36aHUU.

Pexomenoyemca npu  pabome ¢  aumepamypou  ocywecmenimv — KOHCHEeKMUposauue
meopemuyeckozo Mamepudana no OCHOBHbIM GONPOCAM OUCYUNIUHbL NYMeEM COCMABIEeHUs ONOPHO20
koucnekma. Koncnekmupoeanue noszgoaum cocpedomouyums 6HUMAHUE CMYOeHmMa HA KII0Yeblx
npoobIemMax meopuu MedcOYHapoOHO20 YaCMHO20 NPasd, NOO20MOBUMbCA K NPAKMUYECKUM 3aHAMUAM NO
oucyuniune, a makaice 001e2uums NO8MOpPeHUe 0CE0EHHO20 MAMEPUANA NPU NOO20MOBKe K IK3AMEH).

Kouncnexmuposanue npeocmaensem cobou Kpamkoe U NOCIe008AMENbHOE  U3N0NHCEHUE
cooeparcanuuss NPOUUmMaHHo2o. s cocmaenenus OnopHO20 KOHCHEKMA Yeaeco00pazHo npuoepHCU8amscs
CedyoUWuUx 3Manos pabomai:



- n0020MOoBUMENbHAL PAbOMA: COCMABIEHUE CRUCKA JUMepamypbl U HOPMAMUBHLIX NPABOBbIX
aKmos, HuMamenbHoe YmeHue MmeKcmos, NoONeHCaujux KOHCHeKMUpOBaAHUIO,;

- cocmaeieHue 21occapus;  YMmoyHeHue 8 CHpPAGOYHOU Jumepamype HenoHsmHbIX Clo8 U
BbIHECEeHUeM CNPABOYHLIX OAHHBIX 8 KOHCNEKN,

- cocmaeieHue NaaHa ONOpPHO20 KOHCHEKMA: 6blOelumsb 6 NPOYUMAHHOM 21d6HOe, COCMABUMb
NAaH, npeocmasnauuil cobol nepeyeHb 3a20l08K08, N003d20]I08K08, B0NPOCO8, NOCIe008AMENbHO
PACKPbIBAEMBIX 3amMeM 8 KOHCNeKme,

- hopmynuposka mesucos: mezuc — 3Mo KpAmKo CHOPMYIUPOBAHHOE NOJONCEHUE, OISl JIYHULE2O
VCBOCHUSL U 3ANOMUHAHUSL MAMEPUANA Clledyem 3anucbléams mMe3uchl CGOUMU COBAMU;

- 00Ka3bl6aHUe MEe3UCO8: ME3UCHl, 8bl0BULAEMble 8 KOHCNEKMe, HYHCHO 00KA3bl8amb, HOIMOMY 8
KOHCHEKMme HYICHO Ompa3umv OCHOGHble 00800bl, 00KA3bI8AIOWUE UCHMUHHOCIb DACCMAMPUBAEMO20
mes3uca, 8 dmMoi yacmu ciedyem 0eiams CCbLIKU HA NOJIOHCEHUS HOPMAMUBHBIX NPABOBBIX AKMO8, 8 MOM
yucie, 8 KOHCnNeKme yenecoodOPazHo NPUEOOUMb NPUMEPDI.

Cnedyem nomHumv, uymo 2naéHoe 6 omeeme HA MeopemuyecKull. 8ONnpoc He o0bveMm, a
cooepocanue. B Hem O0ndicHbL ObIMb  OMPANCEHbI OCHOBHBIE NPUHYUNUATbHBIE NOJIONCEHUSL NO
meopemuyeckomy 8onpocy oucyuniunsl. He cnedyem docnosno eocnpouzeooums codepoicanue y4eOHOU
JUMepamypwvl, OCHOBHbIE NOJIOANCEHUS YeecO0bpasHee U3azams KpamKo, C80UMU C08AMU, 3A00MACH O
cmusie U 8blpasuUmenbHOCmu uznodcenus. Ilpu smom 8 ciyuae 3auMCmMeEo8anull HeoOX0OUMO NOHUMAMb,
Ubsl MOYKA 3PEHUS U U3 KAKO20 UCTOYHUKA NPUBOOUMCS CIYOEHMOM.

Obpawaemcs énumanue, Ymo npu omeeme Ha 60NPOC He Mpebyemcs 0emalbHO20 AHAIU3A HOPM
UHOCMPAHHO2O Npasd, MaKue npumepvl NPUBOOSMCA UCKIIOYUMENbHO 6 UYelsax WIICmpayuu
MeopemuyecKoe0 Mamepuala 8 mex Ciyuasix, Ko2oa mpeoyemcs oCyuecmseums CpaGHUMeNbHbIL AHAIU3
HOPM POCCULICKO20 U UHOCIMPAHHO20 MENCOYHAPOOHO20 YACMHO20 NPAsd.

3aganue 1. Cnioco0bl yCTAHOBJIEHUS COJIeP:KAHUS HOPM HHOCTPAHHOIO NMpPaBa.
Pexomenoayuu Kk evinonnenuro: Illpu noodzomoeke K npakmuyeckum 3aHAMUIAM CHYOEHMY
DEKOMEHOYemcsi NPUOEPHCUBAMBCSL Ce0YIOuel MEeXHON0UU!

— 6HUMAMENbHO U3YHUUmb codepofcaHue eonpoca,

— Haumu u npopa6omamb coomeemcecmeyrowue pa3()€]lbl 6 p€KOM€H008aHHblx HOpMAamueHvblx
OOKYMEeHMAx, OCHOBHOU U OONOIHUMENbHOU TUmepamype;

— npoodymamsv  paszeepHymulii Omeem Ha GONpPOC, ONUPAsCb HA  ONOPHbIL  KOHCHEKm,
COCMABNICHHBIU 8 X00€ 0CB0CHUSL OCHOSHOU U OONOAHUMENbHOL Jumepamypbol.

Knrwou omeema/peuwtenue: 11oBceMecTHO NENCTBYET MIPE3YMITLUS «IIPABOIPUMEHUTEND 3HAET CBOE
paBo», MPHU 3TOM 3HATh «4yK0€» IpaBO HE 00s3aH HUKTO. B cmiy 3TOro obcrosiTenbcTBa B XOJ€
IPUMEHEHUS KOJUIM3MOHHON HOPMBI BO3HUKAET MpoljeMa HEOOXOAMMOCTH YCTAaHOBJIEHUS COJEpKaHus
HOPM HHOCTPAHHOIO IpaBa, MOJAJIEXKAIIEro MPUMEHEHHIO B COOTBETCTBUHM C KOJUIM3MOHHON HOpPMOM
CTpaHbl Cyla K KOHKPETHOMY IIpaBOOTHOLIEHUIO. B mpoiecce pasperieHus AaHHONH MpoOIeMbl
HEO0OXOMMO HAMTH OTBET Ha CJIENYIOIIME BONPOCHL: KTO, KaK, B KAKOM 00beMe U B KaKue CPOKH JOJKEH
YCTaHOBUTBH COJIEP)KAaHUE HOPM HMHOCTPAHHOIO MAaTEpUaIbHOrO IpaBa JJs LEJNeHd peryJIupOBaHUS
TPAHCTPAHUYHOTO NTPABOOTHOLLIEHUS.

CriocoObl yCTaHOBIIEHHSI COJIEPKaHUS WHOCTPAHHOTO MpaBa, KOTOPHIMU MOXKET BOCIOJIB30BaThCs
00s13aHHBINA CYOBEKT, 3aKPEIISIOTCS B HOpMaX 3aKOHOJATENbCTBA «CTPAHbI Cy/la» M B OOJIbIIEH CTENEHH
OTHOCSITCSL K HOpPMaM IpOIIeCCyalIbHOTO, HEXKENM MaTepHaJbHOro IpaBa. B MeXIyHapoIHOM 4acTHOM
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IpaBe CIOXHINCH JIB€ POTHUBOIMOIOXKHbIE TEHIECHIIMN OTHOCUTENIHO 00beMa MOJIHOMOYUI CyOBEKTOB B
paMKax YCTaHOBJIEHHUSI COJEpXaHUS WHOCTPAHHOTO MaTePUAbHOIO IMpaBa — HEOTPAHWYEHHBIN CIUCOK
CHOCO0OB, TATOTCIOMMN K BO3MOXXHOCTH HCIOJIb30BaHUS JIOOBIX HCTOYHHKOB HH(pOpMAIMU, U
UMIIEPaTUBHO 3aKPBITHIN NIepeueHb CIIOCOOOB YCTAHOBJICHUS COJCPKAHUS HHOCTPAHHOTO MAaTEPUATBHOTO
npasa, MPeAIoaraloufi MpUBICUYEHHE TOIBKO OPHUIMATIBHO MTOATBEPKICHHON HHPOPMAIIHH.

Hopwmsr netictByromero 3akoHomatenbcTBa (. 2 cr. 1191 'K PO, cr. 166 CK PO, c1. 14 AIIK
P®) otHocut Poccuio ko BTOpOI TpyIie CTpaH, JTOMYCKAIOIIUX HCIOJIb30BaHUE TOJIBKO O(GHUIHAIBHBIX
UCTOYHUKOB MH(OpPMAIMKU O COJIEpPKaHUHM HOPM HMHOCTPAHHOTO MaTepuaibHoro mpasa. Ha Hacrosmuii
MOMEHT MPEeIyCMOTPEHBbI CIEAYIOIUM BO3MOKHOCTH IPABONPUMEHUTEN: OOpalleHre ¢ 3alpocoM B
MunucrepcetBo octuin PO, obpaienue ¢ 3arpocoM B KOMIIETEHTHBIE OpTaHbl, IPUBJICYEHUE SKCIIEPTa.
Kpome Toro, mpaBonprMeHUTENb MOXKET BOCIOJb30BaThCS COJEHCTBUEM CTOPOH, NPUHUMAs OT HUX
JOKYMEHTBI, cojepikalire HHGOpMAIMIo O COAep KaHUM MHOCTPAaHHOTO TpaBa. Bmecte ¢ TeM, cienyer
UMETh B BHUJY, YTO MPABOIPHUMEHUTENb HE BIPABE OMUPATHCS Ha COOCTBEHHBIC MMEIOLIMECS 3HAHUS 00
MHOCTPAaHHOM IIpaBe, B TOM YHCJIE, MOJIyYeHHbIE UM MPU PACCMOTPEHHM U pa3pellieHud MHOTO Jiena C
y4acTUEM HWHOCTPAHHOTO J3JIeMeHTa (MHBIMU CJIOBAMH, KaXKIbIii pa3 MPaBONPUMEHHUTENb OJIKEH
OpEeINpPUHUMATG MEphl ISl yCTAHOBJIICHUS COACpX aHUS WHOCTPAHHOTO IIpaBa, NPUMEHUMOTO K
KOHKPETHOMY MPaBOOTHOIIEHUIO).

OO6pamenue ¢ 3anpocoM B MuHuctepcTBo octuimu PO Ha3BaHO B mepeyHe CrocoOOB
YCTAHOBJICHHSI COJICP)KaHUSI HOPM HHOCTPAHHOTO MAaTEPUAIIBHOTO TpaBa IMEPBBIM. DTO O0YCIOBICHO
0Cc000#1 KOMITETEHIIUEW JAaHHOTO OpraHa MCIOJHHUTENIbHOW BiacTu. B coorBercTBuu ¢ [lonokeHuem o
MuHucTepcTBE IOCTULIMM, OJHUM U3 €ro IIOJHOMOYUM SIBJISIETCS COJIEHCTBUE B YCTAaHOBJIEHHUU
COJIep’KaHUsT HOPM HHOCTPAHHOTO MpaBa, B TOM YHCJE, MOCPEIACTBOM OOIIEHUS C YUYPEKIACHUSIMHU
IOCTUIIMU HMHBIX CTPaH B COOTBETCTBHHM C TMOJOXKEHUAMU MEXIYHAPOJIHBIX JoroBopoB. Jlius 1uenei
YCTaHOBJICHHS COJIEP’KaHUsS HOPM HMHOCTPAHHOTO IIpaBa HUCHOJB3YETCS ABa THUNA MEXIYHAPOIHBIX
JIOTOBOPOB: cOrJamieHus 06 nH(GOPMAIIMOHHOM MIPAaBOBOM OOMEHE M COTJIAIICHUS O MPABOBOM MOMOIIH.
OTcyTcTBHME MEXIYHAPOAHBIX COTJAIIEHUH, MPEANoiaraimx OOMEeH MpaBoBOM HHopMaiueil, He
IPEMSITCTBYET OOpAIICHHUIO C 3allpOCOM B YUPEXKIEHHS IOCTUIMH COOTBETCTBYIOIIETO rocyAapcTBa B
NOpSAJKE TaK Ha3blBAEMOM MEXIYHApOJHOW BEXKJIMBOCTH, OJHAKO COBEPLIEHHO HE TrapaHTUPYET
NoJlyueHue He0OX0AMMON HH(POPMAIIUH B I0IyCTUMBIE CPOKH.

Taxxe cpeau cnocoOOB YCTaHOBIIEHUS COJAEpKAHME HOPM HHOCTPAHHOIO IpaBa Ha3BaHO
oOpailieHue 3a coIeicTBUEM K MHBIM KOMIIETEHTHBIM OpraHaM U yYpeKICHHUSM BHE 3aBHCHUMOCTH OT MX
TEPPUTOPUATBHOrO pacnojoxeHus (B Poccum mnm 3a pybexxom). 31ech HEOOXOAMMO aKIEHTHPOBAThH
BHUMaHHE Ha TOM, YTO POCCHICKHI TpPaBONMPHUMEHUTEIh BIPaBe OOPAaTUTHCS 3a COJNEHCTBHEM HE K
ar00oMy opraHy (yUpekIeHHIO), a TOJIbKO K KOMIIETEHTHBIM JHIIAM, TO €CTh TE€M, KTO O0JagaeT
KOMIIETCHIIMEH, HaJCNIeH TOJHOMOUYUAMH TI0 cOopy wuHpopMmanuu 00 HWHOCTpaHHOM TmpaBe. [lox
KOMIIETEHIIMEN B JaHHOM ClIy4ae TpaJuLMOHHO MOHUMAETCSl COBOKYITHOCTh HOPMATHBHO YCTAHOBJIEHHBIX
MOJIHOMOYH, TTpaB U 00sS3aHHOCTEN KOHKPETHOTO MyOJIMYHOro opraHa (yupexaenus). iMeHHo nmosTomy,
MpekK/e YeM HalpaBUTh 3alpoC O COACHCTBUM B YCTaHOBJIEHUH COJEpPKAaHUS HOPM MHOCTPAHHOTO TpaBa,
MPaBONPUMEHUTEND JOHKEH YJOCTOBEPUTHCS B HAJUYMM KOMIIETEHLIMHM TOTO JIMIA, K KOTOPOMY OH
cobupaetcs oOpatuThes. Takue yrmoJIHOMOYEHHBIE JIMIA TOAPA3IEIIAIOTCS Ha JBE KaTErOpUU:

1) nmuna, obnamaromue ooIeld KOMIIETeHIIMEH, KOTOPBIM MOXKHO HAMpPAaBISATh 3aIPOCHI O JTIOOBIM
HaIpaBJIEHUSIM MPABOBOIO PEryJIUPOBAHUSI — HA HACTOALIMNA MOMEHT MOMUMO MUHHMCTEPCTBA FOCTULIUU
P® kx HUM OTHOCATCA TOJIBKO KOHCYJIBCKHE YUpexkaeHus Poccun Ha TEeppUTOPUM WHOCTPAHHBIX
rocy/1apcTB, KOTOpPbIE B COOTBETCTBHHM C HOPMamH JAEMCTBYIOUIETO 3aKOHOAATEIbCTBA O KOHCYJIbCKOU



JESITEIbHOCTH OCYIIECTBISIOT (OpMUpOBaHME OaHKOB [aHHBIX IO 3aKOHOJAATENIbCTBY TrOCYAapcTBa
npeObIBaHMS, a TAKXKE OCYIIECTBISIOT (YHKITHH 110 BOPOCAM MTPABOBOM MTOMOIITH;

2) nwima, o0majarolue CIelUaTbHOW KOMIICTCHIIMEH, MMEIOIINE CIIOCOOHOCTh MPEIOCTABHUTH
UHPOPMALIMIO TOJNBKO 110 OTIENbHBIM BOMPOCaM MPaBOBOrO perynupoBanus. K dwmcmy Takux
YIOJIHOMOYEHHBIX JIUI] MO>)KHO OTHECTH:

— @enepanbHyi0 CIIy’)k0y 1Mo Haa30py B chepe cBsi3u, NHPOPMAITMOHHBIX TEXHOJIOTHI M MaCCOBBIX
KoMMyHHKamii (PockoMHaa30p) — Mo BompocaM 3alUThl MpaB CYOBEKTOB MEPCOHAIBHBIX
JAHHBIX KaK COCTABHOM YaCTH JINYHBIX HEMMYIIECTBEHHBIX MTPAaB (PHU3UUCCKIX JIHII

— @epepanpHyl0 CIyX0y MO HHTEUIEKTyaldbHOM coOcTBeHHOCTH (PocmaTeHT) — mo Bompocam
IIPaBOBOTO PET'YIMPOBAHUS OTHOLICHUHN B cpepe MHTEIUIEKTYaIbHOW COOCTBEHHOCTH

— Uentpanpubiii 6ank Poccuiickoit denepariuu — 1Mo BOMpOCaM, CBSI3aHHBIM C PETYJIUPOBAHUEM
(UHAHCOBBIX PHIHKOB, ((MHAHCOBOM JACSITEILHOCTH, PHIHKA IIEHHBIX OyMar U pacueToB

— Toproo-npomsbinuieHHas nanary Poccuiickoit denepannu 1 BXOIAIIME B €€ CUCTEMY TOPrOBO-
MPOMBINUICHHBIE ManaTthl cyObekToB Poccuiickoit @enepanuyi — Mo BOMpPOCaM PEryIupOBaHUs
HpeIIPUHUMATEIBCKOMN 1€ TEIbHOCTH

— Ilencuonnsiit poua Poccuiickoit @enepanuu — 1o BOIpocaM peanu3aluy MpaB Ha MeHCUOHHOE (U
colanbHOe) obecrieueHne (PU3NISCKUX JIHIT

— HOTapuycoB (KaK rocyAapCTBEHHBIX, TaK U 3aHUMAIOLINXCSA YaCTHOM MPaKTUKOM) — 10 BoIpocaM
HACJIEICTBEHHOTO MpaBa.

Tperuit cmoco0, K KOTOPOMY MOXKET OOpPaTUTbCS POCCHUIICKUN MPaBONPUMEHUTENb MpU
YCTaHOBJICHUHM COJAEPKaHHMS HOPM HHOCTPAHHOTO IIpaBa, »dTO MPHUBJICUEHUE OKcHepra (JuIa,
o0Jaziarouero creluaJbHbIMU 3HAHUSMHU II0 KacaloIMMCS paccMaTpUBaeMoro jeia Borpocam). B
KayeCTBE IKCIEPTa MOKET ObITh MPUBJIEUYEH POCCUWCKUM WM MHOCTPAHHBIA IpaKAaHWH, 00JadaroIuii
CHEIMAJIbHBIMM TIO3HAHUSMM B O00OJACTM HMHOCTPAHHOIO IIpaBa, KOTOpPbIE MOIYT IOATBEPKAATHCA
CHEIMaJIbHBIM 00pa30BaHUMEM J3TOrO JIMLA, €ro Hay4YHbIMH pa3pabOTKaMH U HCCIEAOBAaHUSAMU,
MPAKTUYECKON NIeATETbHOCThIO B cpepe MHOCTPAHHOTO IMpaBa. TakyKe MPOBEIEHUE SKCIEPTU3BI MOXKET
OBITH TOPYYECHO CIENHUATU3UPOBAHHOMY YUPEKIEHHUIO (B TOM 4YHCIE, 00pa3oBaTelbHOMY, Hay4HOMY,
yueOHOMY), TIpU YCJIOBHUHU, YTO B €r0 CTPYKTYpPE €CTh CTPYKTYpPHBIE MOJpa3felieHus, 3aHUMAaroIIuecs
WCCJIEIOBAHUSMU WHOCTPAHHOIO IMpaBa, NPU 3TOM MPaBONPUMEHUTENb JOJKEH PYKOBOJICTBOBATHCS
JNEHCTBYIOIIMM 3aKOHOJATENbCTBOM, PErYJIHPYIONIMM BOIPOCH HA3HAUYECHUS W TPOBEACHHS CyneOHOM
JKCIIEPTU3BI.

CropoHam MpaBOOTHOILIEHUS MPEJOCTABICHO HEOCIIOPUMOE CYOBEKTUBHOE MPaBO COAECHCTBOBATH
POCCHUICKOMY TIPAaBOIPUMEHUTENIO MPU YCTAHOBICHUH COJIEpP’KaHUsS HOPM HHOCTpaHHOro mpasa. g
9THUX LI€JIeH JIMLa MOTYT MPEACTABIATh JOKYMEHTHI, COAepKaline HeoOX0IMMYI0 HH(POpPMaIMIO, KOTOphIE
MPUHUMAIOTCSI U OLIEHUBAIOTCS MPABOINPUMEHUTENIEM HAPSAY C MHBIMU J10Ka3aTEIbCTBAMU COJIEpPKAHUS
HOPM HMHOCTPAHHOTO MnpaBa. B kauecTBe TakuX JOKYMEHTOB HCIOJb3YIOTCS 3aKIIOUEHHUS CIIEHHUATUCTOB,
o0JafaomuX CHelUalbHBIME 3HAaHUSAMH 10 BOIPOCAaM MHOCTPAHHOTO TIpaBa M MPAKTHUKU €ro
MPUMEHEHHUS, U TTMChbMEHHBIE TOKA3aTeNbCTBA (JIOKYMEHTHI), HCXOASIINE U3 WHOCTPAHHOTO TOCYIapCTBa.
B cnyuyae mpencraBiieHHs JOKYMEHTOB, MMEIOIIMX HHOCTPAHHOE IMPOUCXOXKIEHHE, CIelyeT HMETh B
BUJY, UYTO POCCUHCKHHA TNPaBONPUMEHHUTETh MOXET HCIOJIb30BaTh MX MPU PEHIEHUH BOMPOCOB,
CBSI3aHHBIX C KOHKPETHBIM TPAaHCIPAHUYHBIM MPAaBOOTHOIIEHHWEM, TOJBKO B CIy4yae HMX HajJexaiiei
Jerajau3aluy, MO3BOJISIONIEH MPU3HATh IOPUANYECKYI0 CUITy MHOCTPAHHOIO JIOKYMEHTa Ha TEPPUTOPHH
Poccuiickoit denepanumn.



3aganne 2. MaTepuajabHO-PABOBOE H KOJUIM3HOHHOE PeryJHpOBaHHe MPeICTABUTEIHCTBA
U I0BEPEHHOCTH
Pexomenoauyuu k ewvinonunenutro: Illpu noocomoske K NpaAKMUYECKUM 3AHAMUIM CHYOEHMY
PEKOMEHOYEMCsl NPUOEPHCUBAMBCS CeOVIOUjell MEeXHOI02UU!
— BHUMAMENbHO UBVUUMb COOEPICAHUe BONPOCA, ONpedelums Mecmo 80npoca 8 obuem
CO0ePIHCAHUU MEMbL, €20 C853b C OPYSUMU BONPOCAMU,
— Haumu u npopabomamsv cOOMEEMCMEYIWUe pa30eivl 8 PeKOMEHOOBAHHBIX HOPMAMUBHBIX
OOKYMEeHMax, OCHOBHOU U OONOIHUMENbHOU TUmepamype;
— npooymMamv  pazeepHymvlil  OmMeem Had BONPOC, ONUPAACH HA  ONOPHBILL  KOHCHEKM,
COCMABIEHHDILL 8 X00€ 0C80EHUsL OCHOBHOU U OONOTHUMENbHOLL TUMepamypbl,
— 8bIABUMb NPODIEMHbLE ACNEKMbl 8ONPOCA, NPOOYMAMb C80€ NOHUMAHUE nymetl U cnocobos8 ux
pewieHust

Kntou omeema/pewenue: 1lpexne yeM nepeiTH K XapaKTEPUCTUKE MaTEPUAIILHO-TIPABOBOTO
U KOJUIM3MOHHOIO PEryJUpOBaHUs IPEACTaBUTEIbCTBA U JIOBEPEHHOCTH, HEOOXOAMMO ONPENEIINUTh
noHsitue npeacraBurenscta. B cuny m. 1 ct. 1187 'K PO «Ilpu omnpenenenun mpasa, MoIeKaIero
IPUMEHEHHUIO, TOJIKOBAHUE IOPUIAMYECKUX MOHITUM OCYLIECTBIIIETCS B COOTBETCTBUM C POCCUNUCKHUM
IIPABOM, €CJIM MHOE HE MPEAYCMOTPEHO 3aKOHOM).

B poccuiickom mnpaBe, B 4acTHOCTH, B YYEOHHMKE MO TIpaXJAHCKOMY IpaBy IOJ perakuuei
b.M. I'oHrano, mnox mpencTaBUTENbCTBOM IOHMMAETCA «TPAXKIAAHCKOE IIPABOOTHOLIEHHE, B CHILY
KOTOpPOr0 INPaBOMEPHBIE B IpEleNax MaHHBIX IOJHOMOYMHM IOPUIMYECKHE IEHCTBUSA OJHOIO JIMILA
(mpexncTaBUTENs) OT MMEHM JPYroro Jjuua (IpeicTaBisieMOro) BIEKYT 3a c000il BO3HHMKHOBEHHE,
U3MEHEHHE WIM IpeKpalleHue NpaB U 00A3aHHOCTEH HEMOCPEACTBEHHO Ul INPEJCTaBIAEMOro». JTH
OTHOLIEHHUSI HMEHYIOTCSI OpraHU3alMOHHBIMH. 3ayacTyl0 OTHOLIEHHS [0 TPaHCTPAaHUYHOMY
IPEJICTAaBUTENIbCTBY SIBJISIIOTCS IPEIMETOM PEILIEHUs IPEIBAPUTENBHOr0 KOJUIM3UOHHOIO BONPOCa, Ha 3TO
oOpartnaercst BHUManue Jlro6osrio bopuconoii ['y1oBrueBoii.

Taxxxe B MUII ncnone3yercs TepMuH «MexXIyHapOIHOE KOMMEPUYECKOE TOCPEIHNYECTBOY. TaK, B
yueOHuke «MexayHapogHOe KOoMMepueckoe IpaBo» moJ penakuuedl Bnaaumupa @enopoBuya
[ToroHomyno oTMevaercsi, 4YTO SKOHOMHYECKHE MHTEpechl MOTYT CO34aBaTh JUIsl OM3HECMEHOB
«...HE0OXOAMMOCTb NMPHUHATHUS YIPABIEHYECKOTO (OPraHU3allMOHHOTO) PELeHHs, a UMEHHO MOpYyUYEHHs
BECTH HEKOTOpBIE Jiea NPEeAIPUHAMATENS APYTUM JULam». Takux JMIl aBTOPbI Ha3bIBAIOT, HAIPUMED,
NOCPEAHUKAMH, MPEJCTABUTENSAMHU, areHTaMu. Takoro pojaa MOCPEIHUYECTBO CYIIECTBYET B paMKax
Pa3IUYHBIX JOTOBOPHBIX KOHCTPYKLHMMH: areHTUpoBaHUs (B TOM 4YHCIE JIOTOBOP KOMMEPYECKOTO
IPEJICTaBUTENIbCTBA (KOMMEPUYECKH areHTCKU J0roBOp), MOpPYYEHHS, KOMHCCHUHU, TOBEPUTEIHHOIO
yIOpaBiIeHUS] MMYLIECTBOM. Takke B YHNOMSHYTOM Y4YEOHHMKE OTMEYalOTCsl JIOTOBOPBI CIy4yalHOTro
HocpeJHUYeCTBa (O BBINOJIHEHUMH areHTCKUX YCIYT pa3oBOr0 XapakTepa), AUCTPUOBIOTEPCKOE
cornamenue (Auapeit IOpreBuu bymes n Haranus Cepreesna KoBaneBckasi 0TMe4atoT CHOPHOCTh TaKOM
KBaJM(HKAIIUY, TEM HE MEHEe, aBTOPHI OIPEIEIISIOT TAKOE COTJIallleHNe KaK JOroBOp, B paMKax KOTOPOTO
MOKYTIaTeNb 0 1I0rOBOPY IOCTaBKM OTBEYAET 33 MAPKETUHI TOBAPOB HA KOHKPETHOM TEPPUTOPUU PHIHKA
cObITa) U JOroBOp PpaHyaii3uHra.

MTII nans 1OroBOpoB KOMMEPUECKOTO IMOCpEJHHYECTBa pa3paboTaHbl TUIIOBBIE KOHTPAKTHI,
Hanpumep, TUMOBON KoMMepueckuil areHTCKUH KOHTpakT (myOmukarus Ne 496), TumoBoil KOHTpakT
CIIy4aifHOrO TOCpEAHMYECTBA, THIOBOM IUCTPUOBIOTEPCKUN KOHTPAaKT. MOHOMNOJBHBIM HMITOpTEP-
muctpubstoTop: Ilyonukamuss MTII Ne 518, Tunooii kontpakt MTII mexnynaponHoro ¢ppanvaiizunra:
[My6nukanus MTII Ne 557 (3Tu TOKyMEHTHI HE SBISIOTCS 003aTeIbHBIMH).



Kak cmenyer w3 m. 1 cr. 1217.1 'K P®, BHyTpeHHHE OTHOMIICHUS (MEXIY MPEACTABUTEIEM H
IIPEJICTaBISIEMbIM), BO3HUKIIME Ha OCHOBaHMM JOrOBOpa (HampuMep, O IMPENOCTaBIECHUU OTYeTa
IPEJCTAaBUTENIEM [0 3allpocy MPEACTaBISIEMOIO, O BBIIUIATE MOCIEAHUM BO3HArpaXKJIEHUs U T.II.),
peraaMeHTUPYIOTCS IPABOM, IPUMEHUMBIM K COOTBETCTBYIOLIEMY JIOTOBOPY (T.€. JOrOBOPY IOpYyUYEHUS,
arentupoBanus — 1. 48 [locranoBnenus Ilnenyma BepxoBHoro Cyna P® ot 9 utons 2019 r. Ne 24 «O
MIPUMEHEHUH HOPM MEXIYHAapOJHOT0 YaCTHOIO npaBa cynaMu Poccuiickoit denepanumy», moam. 13-15 m.
2 ct. 1211 TK P®). ITockonbKy OOBIYHO TOJHOMOYHS TPEICTABUTEN O(QOPMIISIOTCS MyTEeM BBIIAYU
JIOBEPEHHOCTH, SIBJISIIOIICICS OJHOCTOPOHHEM CIIENKOM, UMEET 3HaueHue rnojoxkeHue ct. 1217 I'K PO,
yCTaHaBIIMBAIOIEe B Ka4ecTBe OOIIEero MpaBuiia MpUMEHEHHE K OJJHOCTOPOHHHUM CJ/I€JIKaM IpaBa CTPaHbI
MecTa IKHTEIbCTBA WJIM OCHOBHOTO MECTa JEATENbHOCTH CTOPOHBI, TNPUHUMAIONIEH Ha cebs
00s13aTeNnbCTBA 10 CAEIKE, B MOMEHT COBEPIIEHUS YKa3aHHOW CHEIKHU.

[IpaBoBass persameHTalMsl BHEIIHUX OTHOIIGHUN IIPEICTAaBUTENbCTBA (OTHOIIEHUM MEXIY
MPEACTABUTENIEM WIH MPEJCTABISEMbIM U TPETHUM JIUIIOM) B 11eJI0M 3akperieHa B 1. 2 ¢tT. 1217.1 'K P®
U BBITJISIIAT CIEAYIOIUM 00pa3oM (B MOPSIKE MPUOPUTETHOCTH PUMEHEHHUS):

1) perimameHTanus IO TpaBy CTPaHbl, H30paHHOMY JoBepuTeneM (OOBIYHO yKa3bIBaeTcs B
JIOBEPEHHOCTH), IPU YCIIOBUU MH(DOPMHUPOBAHHOCTH TPETHErO JIMIIA O TaKOM BbiOope. CreayeT 3aMeTuTh,
YTO TMpH 3aKIIOYEHHH CIENOK JIOBEpUTEIEM uepe3 NPEACTaBUTENs U3y4eHHE JIOBEPEHHOCTH
KOHTPAareHTOM SIBJIIETCS OYEBHMJHBIM TpeOOBaHHEM pPa3yMHOH OCMOTPUTEIBHOCTH, TaKUM O00pa3oM
JOJDKHBI  OBITH PEAKH CIlydal HEOCBEIOMIICHHOCTH TPEThEro JHIA O BBIOOpE MPECTABISEMBIM
IPUMEHUMOIO IpaBa (B KayecTBE MpUMeEpa OOPAaTHOTO MOYKHO MPEANOJOKUTh CUTYalUIO0 JEHCTBUS
IPEJICTaBUTEN 10 JOBEPEHHOCTH, BBIJAHHOW B TMOpPSAKE MNEpeloBepUs, B TEKCT KOTOpPOM He ObuIO
MIEPEHECEHO YCIOBHE MEPBOHAYATBHON JOBEPEHHOCTH O MpuMeHUMOM TpaBe). Onnako Bepxosusiit Cyn
P®, oueBuaHo pacnpenenss OpeMs AOKa3bIBaHUA B MOJb3Y TPETHETO JIMIA, UCXOAUT U3 HEOOXO0IMMOCTH
JIOKa3bIBaHMUS B TAKOM CJIy4ae JBYX OOCTOSTENbCTB: 1) BKIIOUEHHE B TEKCT BPYUCHHOH MPEICTaBUTEIIO
JIOBEPEHHOCTH YCJIOBHSI O IPUMEHUMOM TpaBe; 2) MpeAbsBICHUE TOBEPEHHOCTH TPETbeMy JHIly — II. 49
ITocranoBnenus Ilnenyma BepxoBaoro Cyna P® ot 9 urosis 2019 r. Ne 24).

B 1o xe Bpems, BepxoBueiM Cynom P® B n. 49 Ilocranosnenus Ilnenyma BC P® ot 9 urons
2019 1. Ne 24 chopmynrpoBaHO MPABHIIO O MOAPA3yMEBAEMOM BBIOOPE B KaueCTBE MPUMEHHMOTO IpaBa
(c yueToM 00CTOSITENBCTB JIeNIa U YCIOBUM JoBepeHHOCTH, II. 2 1 6 cT. 1210 'K PD):

- IpaBa CTpaHbl, HMCKIIOYWUTEIBHO Ha TEPPUTOPUH, KOTOPOW MpEACTaBUTEIb HAIENsAeTCs
MIPaBOM COBEPIIEHUS CIEJIOK U MHBIX IOPUIUYECKUX ACUCTBUN;

- MpaBa, IPUMEHUMOI'O K paHEe 3aKJIIIOUEHHOMY JOrOBOPY, UCKIIOYUTEIBHO IS NCIOJHEHUS
KOTOPOTro OblIa BbIIaHA TIOBEPEHHOCTH (0 YEM B HEH MPSIMO YKa3aHo);

2) ecnau TpeICTaBIsE€MBI HE BOCHOJb30BAJCS BO3MOXKHOCTBIO CAMOCTOSITENIBHO BBIOPATh
IPUMEHUMOE TPaBo, JUOO0 3aKOH HE JOMYCKAeT NMPUMEHSATh U30paHHOE JOBEPHUTEIEM IPaBO, BHEIIHHE
OTHOIIEHHUSI MTPEICTAaBUTEIBCTBA PErTIAMEHTHUPYIOTCSI IIPABOM CTPaHbl MECTa JKUTENHCTBA TUOO OCHOBHOTO
MecTa JeATEJbHOCTH MPEACTaBUTENS MPU YCIOBUM UH(MOPMUPOBAHHOCTU TPETHETO JIULA 00 ITOM MECTe
(Opemst  TOKa3bIBaHUSI yKa3aHHOW OCBEJIOMJICHHOCTH TaK)Ke JIEKUT Ha TMPEACTaBIsSIEMOM WIIU
IIPEJICTABUTEIIE; CYJl MOYKET NPHUHATH BO BHUMaHHE TEKCT JOBEPEHHOCTH, MHBIE JOKYMEHTBHI, KOTOPbIE
nepeaaBaIich TpeTbeMy JUIy npu coBepuieHun caenku (m. 50 Ilocranosnenus Ilnenyma BepxoBHoro
Cyna P® ot 9 urons 2019 1. Ne 24).

[Tpu 5TOM ecnu B KauecTBe NMPEACTAaBUTENS BBICTYNAeT paOOTHHUK MPEACTABIsIEMO OpraHu3alyy, o
yeM ObLIO M3BECTHO TPEThEMY JIMILy HA MOMEHT 3aKIIOUYEHUS CHEJIKH, OCHOBHBIM MECTOM JESTeIbHOCTH
MpEJICTaBUTEIIS IPU3HAETCS MECTO HAXOKIEHUS paboToaTeNsl WM €ro 000CO0IEHHOTO MOpa3ieieH s,



r7€ yKa3aHHBIM pPabOTHUK Ha TOT MOMEHT OCYIIECTBIISII CBOIO TpyaoByl ¢GyHkmuio (m. 50
[Tocranosnenus Ilnenyma Bepxosaoro Cyna P® ot 9 urons 2019 r. Ne 24);

3) npu OTCYTCTBUU Yy TPETHErO JIMLA TAKUX CBEACHUN IMOJUIEKUT NMPUMEHEHHUIO IPaBO CTpPaHbI
IIPEUMYILIECTBEHHOM 1€ATENbHOCTH NPEACTABUTENSA B PAMKaX KOHKPETHOTO ITPaBOOTHOLIEHUS (3TO MOXKET
OBITH CTPaHa MECTa COBEPIICHUS CIIEIKU MEXy PUCYTCTBYIOIIMMHU MPEACTABUTEIEM U TPETHUM JIMLIOM;
€CJIM K€ YKa3aHHbIE JIMIA HAXOJATCS B Pa3HbIX CTpaHax, a CHeJKa COBEpIIaeTCs MyTeM OOMeHa
COOOILEHUSIMU, TO MPHUMEHSETCA IMpPaBO CTPaHbl MECTa HAXOXXICHHs MPEACTaBUTENS B MOMEHT
HaIpaBJIEeHUs UM COOTBETCTBEHHO odepThl win akmenta (m. 50 Iloctanoenenus I[lnenyma BepxoBHoro
Cyna PO ot 9 urons 2019 r. Ne 24);

4) vHbIC TIPaBHUJIa MOTYT BBITEKATh U3 3aKOHA, HAIIPUMEP:

4.1) n. 3 ct. 1217.1 TK P® conepXuUT ABYCTOPOHHIOI KOJUIM3UOHHYIO HOPMY, COIJIaCHO KOTOPOM
IPU OCYIIECTBICHUM IPEACTABUTEIEM IIOJIHOMOYMM [UIsl COBEPLIEHUS CHCJIKM B OTHOILIEHUHU
HEJIBIKMMOCTH, KOTJa cama CAeNKa JIMOO BO3HMKHOBEHHE, MEepexo, MpeKpalleHue WiIH OrpaHudYeHue
IpaB [0 HEW MOJIeKaT 00sS3aTeNbHON TOCYIApCTBEHHOM PErucTpalnuy, MPUMEHSETCS IPaBO CTPaHBI
PErucTpaluy COOTBETCTBYIOIIETO HEBUKMUMOIO UMYIIIECTBA,;

4.2) KOJUIM3HOHHBIE BOMPOCHI MPEACTABUTEILCTBA B CyJaX PEIIAIOTCSA MO 3aKOHY CTPaHbI Cyna
(rocymapcTBeHHOTO MK Tpereickoro) — 1. 4 ¢t. 1217.1 'K P®. Tak, nHanpumep, nepedeHb CerantbHbIX
IOJIHOMOYMI NpPEJICTaBUTENI HA COBEPIICHHE OTAENbHBIX IPOLIECCYAIbHBIX JEHCTBUN HMIIEPaTUBHO
3akperuieH B cT. 62 AIIK PO, cr. 54 I'TIK P®. /lanHble HOPMBI UMEIOT ITyOJIMYHO-TIPABOBYIO MIPHPOTY,
CJIEZIOBATENILHO, TOJICKAT MPUMEHEHUIO HE3aBHCUMO OT M30paHHOTrO mpaBa. WHas pemakuus 1. 4 CT.
1217.1 'K P® npaktuyecku He NpeAcTaBIIseTCs BO3MOKHOM.

B . 5 cr. 1217.1 TK P® onpenenen nmpuMepHBI NEPEUYCHb BOIPOCOB, OTHECEHHBIX K cdepe
NEeCTBUS MpaBa, IPUMEHUMOTO K «BHEUTHUM) OTHOIICHUSM MPEICTaBUTEIbCTBA!

1) Hanuume U oObeM moJHOMOYME mnpenctaButens. B m. 6 cr. 1217.1 TK P® cnenmanbao
OTMEYaeTcsl, YTO, €ClIM U3 3aKOHA, CYIIECTBa OTHOUICHHS UM TEKCTa JOBEPEHHOCTU HE BBITEKAET MHOE,
MOJTHOMOYHS MPEJCTABUTENS BKIIIOUAIOT B ce0sl OIpeieJIeHHEe MOPsIIKa pa3pellieHus CIOpOB (3aKI0YeHHE
IPOPOTallMOHHBIX ~COTJallleHUuM, apOUTPaKHBIX COrJallleHud W T.OI.), a TakkKe BbIOOp TIpaBa,
IPUMEHUMOTO K CAEJIKAaM, 3aKJIFOUEHHBIM ITPH IMOCPETHUYECTBE IPEICTaBUTEIS.

2) MOCHeACTBUS OCYIIECTBICHUS MPEACTABUTEIIEM CBOMX IMOJTHOMOYHM;

3) TpeGoBaHMs K COIEPKAHUIO TOBEPEHHOCTH,

4) cpok eHCTBHSI JOBEPEHHOCTH;

5) npekpaieHne J0BEpEHHOCTH, B TOM YHCJIE MOCIEICTBHS €€ MPEKPALeHUs Ul TPEThHX JIUIL;

6) 1OMYCTUMOCTb BbIJJa4X JOBEPEHHOCTH B MOPSAJIKE IEPeIOBEPHS;

7) TOCNEACTBUS COBEPIIEHUS CHEJNKH TMpH OTCYTCTBUM TMOJHOMOYMM JeicTBOBaTb OT HMMEHHU
IPEJICTaBISIEMOr0 MM TPH MPEBBIIIEHUH 3THUX MOJHOMOYHM, B TOM YHCJIE B ClIy4yae IMOCIEAYIOLIEro
0/100peHUs TAKOW CHENIKH MPEACTABISEMBIM.

B n. 7 cr. 1217.1 T'K P® ycTtaHOBII€HO, YTO BBHIIICONMCAHHBIEC NMPABUIA HE PACITPOCTPAHSIIOTCS Ha
OTHONIEHHUS NPEACTAaBUTEILCTBA B CHIIY 3aKOHA JIMOO MHOTO aKTa rOCYAapCTBEHHONM WM MYHUIIUTIATbHON
BJIACTH.

®opma JOBEPEHHOCTH IPUMEHUTENBHO K OTHOLIEHUSAM, OCJIOKHEHHBIM HHOCTPAHHBIM 3JIEMEHTOM,
pernamentupyercd 1. 1 ct. 1209 I'K PO.

-1- B KauecTBe OCHOBHOM MPUBS3KU B HEM 3aKpeIICHO paBuiio lex rei sitae (mpaso, mpuMeHUMOE K
OCHOBHOM CJIEIIKE);

-2- OJTHOBPEMEHHO YCTaHOBJICHO, YTO JIOBEPEHHOCTh HE MOXKET OBITh MPHU3HAHA HEJICHCTBUTEIHHOMN
B CHJLy IOpOKa (pOpPMBI, €CII OCIEAHSISI COOTBETCTBYET 3aKOHY MECTa €€ COBEpPLICHMUS;



- 3- IpU BbIJIa4e 3a IpaHUIIEH JOBEPEHHOCTH B paMKaX OTHOIIEHUH, XOTs Obl OZTHUM U3 Y4aCTHUKOB
KOTOpBIX SBJISIETCS JIMIIO C JUYHBIM 3aKOHOM P®, Takas [OOBEpEHHOCTb HE MOJXKET IpU3HAHA
HEJICHCTBUTENBHON B cuily nedexrta GopMmel, eciu ee (hopMa COOTBETCTBYET TPEOOBAHUSAM POCCHICKOTO
npasa.

B n. 20 IlocranoBnenus Ilnenyma BepxoBHoro Cyma P® ot 27 wumrona 2017 1. Ne23 «O
paccMOTpeHUH apOUTPAKHBIMM CylaMU el 10 SKOHOMUYECKUM CIIOpaM, BO3ZHUKAIOUIUM U3 OTHOLICHUH,
OCJIOKHEHHBIX HMHOCTPAaHHBIM  3JIEMEHTOM»  COIEpPXKMTCA  ciedyroulee pasbscHeHue: «®Popma
JIOBEPEHHOCTU Ha y4YacTHE NPEACTAaBUTENs HMHOCTPAHHOIO JiMLa B apOutpaxkHoM cyne Poccuiickoit
denepanuy MNOJUUHSETCA INpaBy CTPaHbl, NPUMEHHMOMY K CaMOW JIOBEpeHHOCTH (MyHKT 1 craThu
1209 TK P®), to ectb mpaBy Poccuiickoit @enepauuu (mynkr 4 crateu 1217.1 'K P®). Onpnako
JIOBEPEHHOCTh HE MOXET OBITh MPHU3HAHA HENEHCTBUTEIBHON BCIEACTBUE HECOOMIOACHUS (OPMBI, €CIU
HE HapyleHbl TpeOOBaHWsS IMpaBa CTpaHbl Bblnauu JoBepeHHOCTH (myHKT 1 crateu 1209 'K P®) u
tpeboBanus cratbu 61 AIIK P®y». Takum obOpa3om, cyneOHasi JOBEPEHHOCTb JIOJDKHA YIOBJIETBOPATH
TpeOOBaHUAM IpaBa, IPUMEHUMOIO K CaMOW JOBEPEHHOCTH, a TakKe TPeOOBAHUSAM IMPOLECCYATbHOTO
npasa.

MesxayHapo/iHble JOTOBOpPHl MOTYT yCTaHaBJIMBaTh MHble NpaBuia. Hampumep, cormacHo ct. 40
KoHBeHLIMM 0 1MpaBOBOI MOMOIIM U MTPABOBBIX OTHOIIEHUSAX IO IPAXKAAHCKUM, CEMEHHBIM U YTOJIOBHBIM
nenam (Mwunck, 22 sHBaps 1993 r., Berynuna B cuity it PO 10 nexabps 1994 r.) «Dopma u cpok
JEICTBUS JIOBEPEHHOCTH OIPENEISIIOTCS MO 3akoHojaarenbcTBy JloroBapuBatouieiicss CTOpoHBI, Ha
TEPPUTOPUU KOTOPOH BbIAHA JIOBEPEHHOCTh» (aHAJIOTMYHOE MPABUIIO 3aKPEIUIEHO B MOAI. «1» cT. 11
CornamieHuss o0 TOpSAJKE pa3pelieHUs CIOPOB, CBSI3aHHBIX C OCYILIECTBJIEHUEM XO35SHCTBEHHOU
nesitenbHocTH (Kues, 20 maprta 1992 r., Betynuio B cuiy aist PO 19 nekabps 1992 r.)).

Tak, Hannpumep, B Onpenenennn CK no rpaxnanckum aenam BepxoBHoro Cyna P® ot 26 urons
2021 r. N 5-KI'21-69-K2 (Cucrema 'APAHT) Bepxosusiii Cynq P® oco6o oTMeTusn HEOOXOAMMOCTh
CTPOTO MPOBEPSTH NOJHOMOUUS CYACOHBIX MPEICTABUTENEH MO0 TOBEPEHHOCTSM, BbIJAHHBIM 32 PyOE)KOM.
B yxazanHoM jgene cyneOHbI mNpencTaBUTENb HCTIA JEHCTBOBAal HAa OCHOBAHUHU JIOBEPEHHOCTH,
YIIOCTOBEpEHHOW HOTapuycoM Ha Tepputopun PecnyOnuku TamkukucraH, OJHAKO BOIPEKH
YCTaHOBJEHHBIM B yKa3aHHOW PecnyOnuke TpeOoBaHUSAM, JIOBEPEHHOCTh Obla  BBINOJIHEHA
UCKJIIOYMTENbHO Ha pycckoM si3bike. BepxoBubii Cyn P®, cuen, 4ro Hukecrosiue cyaeOHbIe
WMHCTaHIIMM HE MPOBEpHWIIM coOmoaeHne TpeOboBaHuii MuHckoil KoHBEHIMM M 3aKOHOJATENbCTBA
Pecny6nuku TampkukucTad npu BblAaye yKa3aHHOM JOBEPEHHOCTH, U OTMEHWI CyJeOHbIe aKThl CyJOB
aneJUIIMMOHHON M KAacCallUOHHOW WHCTAaHLUM, Nepejan JAejJ0 Ha paccMOTpeHHe B MOCKOBCKHM
TOPOJICKOM CyJ] B MHOM COCTaBe CyJeH.

[IpocnenuB ucroputo nena mo caity Mocropcyna, yAaaloch YCTaHOBUTb, YTO IIPH HOBOM
paccmoTpeHun nesia MOCKOBCKHI TOPOJACKOW CyJA THIATEIbHO MPOBEPHII MOJIHOMOYHUS MPEACTABUTENS
UCTIIA ¥ TIPU3HAJ UX JOJDKHBIM 00pa3oM oOpMIICHHBIMU U MOATBEPKACHHBIMU. Tak, B €70 MO 3anpocy
CylneOHON KoJIJIerny ObLia Mpe/icTaBlIeHa KOMUs IOCTaHOBIIEHUSI 00 OTKa3e B BO30OYKIEHUH YTOJIOBHOIO
Jiena IO NpPHU3HAKaM MPECTYIUIEHWH, NpeayCcMOTpeHHbIX crtaTesiMu 159, 327 VK P® B cBa3u ¢
OTCYTCTBHEM B JIEHHUU COCTaBa INpPECTYIUIEHMs. M3 MOCTAaHOBJIEHHUS CJIEI0BAJIO, YTO COIJIACHO OTBETY
[ToconberBa PecnyOnmuku  TapKMKHCTaH, COOTBETCTBYIOIIAs JIOBEPEHHOCTb JEHCTBUTEIBHO Oblia
ylocToBepeHa HoTapuycoM B TapkukucTaHe M HaJulekalluM o0pa3oM 3aperucTpupoBaHa B KHHUIE
HOTAapUAJIBbHBIX perucrpanuil. OT UCTHULIBI B €TI0 TaKXKE MOCTYIHIIO 3asBJICHUE C NIEPEBOIOM Ha PYCCKHUM
A3BIK, KOTOPHIM OHA MOJATBEPANIIA, KaK 00CTOSTENbCTBA JeJla, TaK U MOJTHOMOYHS CBOUX MpEACTaBUTENEH,
noJiieprKaia 3asiBlIeHHbIe TPeOOBaHUS B TIOJTHOM OOBEME.



JloBepeHHOCTD, BhIJaHHAS HAa TEPPUTOPHH MHOCTPAHHOT'O TOCYJApPCTBa, HE SBIASACH OPHUIHATBLHBIM
JOKYMEHTOM 1O cMbicny KOHBEHIMH, OTMEHsOMmEH TpeOoBaHWE Jeraan3alid HHOCTPAHHBIX
opunmanbueix gokymeHnToB (I"aara, 5 oxtsi0pst 1961 r., Bctynwia B cuiny it PO 31 mas 1992 r.), He
TpeOyeT, Mo o0IIeMy IpaBUiIy, HU KOHCYJIbCKOW JIerajau3alii, HU aloCTHIMpOoBaHus. B To xe Bpems, B
Clly4ae COMHEHUH B IMOJJMHHOCTH MOANMCH JIMLA, [TOANHUCABIIETO TOBEPEHHOCTh, B €0 IOJHOMOYMSIX
CyJl MOXET 3alPOCUTh JOMOJHUTEIbHBIE 10KA3aTEIbCTBA B IOATBEPKACHUE TTOJTHOMOYHUM MPEICTABUTENS
(3T0 MOXeT OBIThb, HANPUMEP, HOTApUAIHHO YIOCTOBEPEHHAs IOBEPEHHOCTH, IpPOMIENIasi MPOUEAypY
neranuzanuu uin anoctismpoBanus (1. 41 ITocranosnenus [1neayma BC P® ot 27 uronst 2017 r. Ne 23,
Nudopmanmonnoe nmucemo [Ipesnanyma Briciiero Apoutpaxknoro Cyna PO ot 9 mrons 2013 r. Ne 158
«O0630p cyneOHOW MPAKTUKH MO HEKOTOPBIM BOINPOCAM, CBSA3aHHBIM C PACCMOTpPEHHEM ApOUTPaKHBIMU
CyJlaMH JIeJI C Y4aCTUEM MHOCTPAHHBIX JIUID, 1. 27).

Cy11ecTBYIOT Ipyrue MexAyHapoAHbIE OTOBOPHI, HalpaBJIEHHbIE HA IPABOBYIO pErjlaMEeHTalUI0
MOCPEAHUYECKUX OTHOIICHWH, Hamp., KoHBeHnus ['aarckoifi KOH(pEpEHIMH TO MEKIyHAPOTHOMY
YaCTHOMY IIpaBy O IpaBe, NMPUMEHHMOM K areHTCKuM cornamenusm (['aara, 14 mapra 1978 r1.);
KouBeH1us1 0 IpeICTaBUTENLCTBE IPU MEXKIYHAPOAHOHN Kyrie-npoaaxe ToBapoB (JKenesa, 17 deBpans
1983 r.), Ho Poccus He SBISETCS UX YYACTHUKOM.

B 3akmiouenne HeoOXOOUMO OTMETUTh, YTO 3aKOHOJATENCTBOM MOTYT OBITh BBEACHBI
OTPAaHUYECHUS IESITEIbHOCTA HHOCTPAHHBIX TOCPEAHUKOB Ha Tepputopun PD. Hanpumep, B cuny 1. 7 CT.
8 3akona P® ot 27 Hos0ps 1992 1. Ne 4015-1 «O06 opraHmsanuu cTpaxoBoro jaena B Poccuiickoit
Oeneparuny  «JleSATEIBHOCT, HMHOCTPAHHBIX CTPAXOBBIX OpOKEpPOB Ha Teppuropun Poccuiickoin
@denepallii HE JIONYCKAETCA, 3a MCKJIIOYEHHEM OCYLIECTBJICHUSI MOCPEIHUYECKOM N1€ATEIbHOCTH B
KayecTBE CTPaxoBOro Opokepa Mo MepecTPaxoBaHUIO U CIy4aeB, MPEIyCMOTPEHHBIX 3aKOHOIATEIILCTBOM
Poccuiickoit @eneparum.
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IIPAKTHYECKOE 3A/TAHUE (PA350P KOHKPETHOH CUTYAIIHH)

Pexomenoayuu no pewienuto npaKmu4ecKux 3a0anuil

Ka3zycot nyscno ananuzuposams noopobHo u yenecoobpasHo 3mo 0eams 8 NUCbMEHHOM GUOe.

Pewenue 3adauu 0ondxcno 6vims MOMUBUPOBAHHBIM, CO CCHLIKAMU HA HOPMbL 3AKOHA U UHBIX

NPABoBIX AKMO8, KOMopbvle NOOLEHCAm NPUMEHEHUIO 8 OGHHOM Clyuae.
Cmyoenmbl  Q0NJCHBL  0ABAMb  PA36EPHYMblE OMEEembl HA  CHOPMYIUPOBAHHbIE BONPOCHI,
NPOSICHAIOWUE CUMYAYUIO, U3TIONHCEHHYIO 8 (habyne 3adauu.

Ilpu pewenuu 3a0auu 6 cepe MeHCOYHAPOOHO2O YACMHO20 NPABA HEOOXOOUMO NPUOEPHCUBAMBCSL

credyrouezo aneopumma:

1) ocywecmeumsb keanrughuxayuio omuouleHus (bIAGUMb CHOPHBLIL ACHEKN)

2) oyeHums 603MONCHOCIb MAMEPUATLHO-NPABOBO20 PECYIUPOBAHUS B0ZHUKULE2O OMHOULEHUS]

3) 6 cuyuae He8O3IMOINCHOCIU MAMEPUATLHO-NPABOBO20 Pe2YIUPOBAHUSL BbIABUMb NOOTEHCAULVIO
UCNONb306AHUIO  KOLIUBUOHHYIO HOPMY U  NOCPeOCHmEOM DIMOU  HOPMbL  ONpeoenums
npUMeHUMOe NPago

4) evisisums  NPoOIEMbl  NPUMEHEHUS.  HOPM — MENCOYHAPOOHO20 — YACMHO20  Npasa u
0OXAPAKMePU308ams CnoCoObL UX PEULEHUSL.

5) Ilpeocmasume pewenue 3adauu

Dabyna 3a0auu modcem ObiMb CHOPMYIUPOBAHA MAKUM 00paA3oM, 4mo Oyoem OONYCKAMb

HeCKOIbKO 8ApUAHMO8 peulenus U pasiuyHoe o0bocHosanue. B smom cinyuae Hydx#Ccno npedcmagumo
peuieHue 8cex 603MONCHbIX BAPUAHIMOB

Pewenue npakxmuueckux 3adau u cumyayuil 3aKnaoviéaem yMeHus NpasuibHo Gopmuposams u

uznaeamv c60U MbICaU, Gopmupyem npogdeccuoHaIbHOe NPasosoe MblulleHue, NO360Jsen Ce513bl8amb
meopemuyecKue NOJONCEHUS. C NPAKMUKOU NPUMEHEHUs. 3aKOHO0AMelbCmed.

Pewenue 3a0au 001cHo Obimb pazeeprymvim u apeyMeHmuposaHHbIM.

3aganue 3. I'paxknanun P®, naxoasicb Ha otabixe B Unaum, Ob11 ykyueH 3meeil. Ilociie
BO3BpallleHUs U3 OTIIYCKA OH NMpeIbsBUJ HUCK K TypUCTHYecKoH (upme, Haxoasllelics B ropoae
ExarepunOypre, o B3bICKaHMHM BpeAa, NPUYMHEHHOr0 310POBbI0, a TAaK:Ke HENOJYYEeHHOI0
3apa0oTKa BO BpeMsl BBIHY:KIEHHOI'O OTCYTCTBHSI Ha padore BO BpeMms JieueHusi. B cyne ObL10
YCTAHOBJIEHO, YTO HeraTHBHbIE MOCJIEICTBUS OT YKYyca 3MeH NPOSIBUJIMCHL HA Teppuropun OAD,
yepe3 KOTOpbie OH TpaHcdepoM Bo3Bpamaica Ha camoJiere 3 Unaum B ropoa Exarepunoypr.
Omnpenenure npuMEeHNMOE MIPABO.

Kniou omeema/pewienue:

IOpuanyeckass kBaaudukanusi BOSHUKIIEro NpaBooTHomeHusi: B coorserctBuu ¢ m. 1 cT.
1186 TK P® mnpaBo, nmojexaniee NPUMEHEHUIO K IPaKAAHCKO-TIPABOBBIM OTHOILIEHUSIM C Y4acTHEM
MHOCTPAHHBIX TpaXJAaH WIM HWHOCTPAHHBIX IOPUAMYECKUX JHUI] JHO0 TpakIaHCKO-TPABOBBIM
OTHONICHUSIM, OCJIOKHEHHBIM WHBIM MHOCTPAHHBIM 3JIEMEHTOM, B TOM 4YHCIIE B Clydasix, KOrJa OOBbEKT
IpaXXAaHCKUX IpaB HaXOAMUTCA 3a TPAHULIEH, ONPEAEIAETCS HA OCHOBAaHMM MEKIYHAapOJHBIX JOIOBOPOB
P®, nactosimero Kozekca, 1pyrux 3akoHOB (MyHKT 2 cTaThi 3) U 00bIYaEB, MpU3HaBaeMbIX B PO.

Bo3HUKIIME OTHOUIEHMSI OCJIOXHEHBI HMHOCTPAHHBIM JJIEMEHTOM, TaK KaK BpEI 30POBBIO
rpaxaaniHa P® Obul MpUYMHEH HAa TEPPUTOPUM MHOCTPAHHOTO rocyaapcrBa — MHauu B pesysbTare
yKyca 3ME€H MpU HCIOJHEHUH POCCHUICKON TypucTHUYeckod (upMoil 0roBopa KYIUIH-TIPOJIAKH
TYPUCTHYECKOIO0 MPOAYKTa (MJIM JIOTOBOpa OKa3aHUS TypucTHYecKuX yciyr). Ilpu 3ToM HeraTuBHBIE
MOCIIEACTBHSI MPOSBUINCH HA TEPPUTOPUM MHOCTpaHHOro rocynapcrsa - OAD. To ecTh IOpUIMYECKUN
¢dakT — paxkT NpUYMHEHUS BpEe/Ia U HACTYIUICHUS HETaTUBHBIX MOCJIEICTBUN UMENIN MECTO 3a FPaHULIEH.



[lo ycnoBusM 3agaud CTOUT BONPOC O BBIOOpE MPUMEHUMOTrO IMpaBa K OTHOIICHUSM CTOPOH
JIETMKTHOTO TPABOOTHOIICHUS. [[eMUKT — 3TO rpa)kJaHCKOE MpPaBOHAPYIIEHHE, B PE3yJbTaTe KOTOPOIo
NPUYMHEH UMYIIIECTBCHHBIN WM HEUMYIIIECTBCHHBIN Bpel (PU3MUSCKUM WITH FOPUINICCKUM JTHIIaM.

Bo3Mo:kHOCTH MaTepHaJIbHO-NPAaBOBOI0 peryJiMpoBaHus MarepuanbHO-IIpaBOBOE
peryaupoBaHue BO3HUKIINX OTHOIIEHUM OTCYTCTBYET

Kosun3nonnoe peryaupoBanme: KoJmmM3HOHHO-TIPABOBOE PETyIMPOBAHUE OCYHIECTBISETCS Ha
OCHOBE KOJUJIM3MOHHOW NPUBS3KM 33aKOH MECTAa IMPUYMHEHUs Bpeda WM 3aKOH MECTa COBEpLICHUS
nemukra (lex loci delicti commissi). ITox MecToM mpUYMHEHHS Bpeaa CIeAyeT IMOHUMATh TEPPHUTOPHUIO
MHOCTPAHHOTO rOCY/IapCTBa, Ha KOTOPOM MPOU30IIENl COOTBETCTBYIOIIUN IOPUANUECKON (akT

IIpo6seMbl MpUMeHeHUs] HOPM MEKIYHAPOJAHOr0 YACTHOIO MpaBa: B CBA3U C OINKCAHHON
CUTyalliel BO3HUKAET MpobiaemMa KBaTHUKaIu (MIPU OLIEHKE XapaKTepa BOSHUKIIETO MPAaBOOTHOIICHUS)

Pemienne: CormacHo m. 1. ct. 1219 I'K P®, x o0s3arenbcTBaM, BO3HHUKAIOIIMM BCJIEACTBUE
NPUYMHEHUS Bpeia, IPUMEHSETCS IIPaBO CTPAHbI, T/Ie UMEJIO MECTO JIEHCTBUE WIIM HHOE OOCTOATEIHCTBO,
MOCITY>KUBIIIUE OCHOBAaHUEM Jig TpeOOBaHUS O BO3MEUICHHM Bpeda. JTO TeHepasibHas KOJUIM3HOHHAs
HOpMa. AHAJOTMYHOE KOJUIM3MOHHOE MPaBUIIO COJEPKHUTCS B INyHKTe 52 mocraHoBiieHue llnenyma
BepxoBroro Cyna P® ot 09.07.2019 Ne 24 «O npuMeHEHUH HOPM MEXIYHAPOJAHOIO0 YaCTHOTO IpaBa
cynamu Poccuiickoit denepanum.

B 5TOM e myHKTe cTaTb COAEPKUTCS CyOcHMauapHas KOJUIM3MOHHAs HOpMa, B COOTBETCTBHUH C
KOTOPOH B Cilydae, KOTJla B pe3yJbTaTe TaKOro JECUCTBHUS WM WHOTO OOCTOSTEIHCTBA BPEIl HACTYNUI B
JIPYroi CTpaHe, MOKET OBITh TPUMEHEHO MPaBO ATOM CTPaHbl, €CIU MPUUUHUTENb BpeIa MPEIBUACT WU
JOJKCH OBLT TIPEBUICTh HACTYIICHUE Bpe/ia B 3TOM CTpaHe.

Mexay TeM OTHOILIEHHS MEXAY MOTEPIIEBIINM - rpaxk1aHuHOM P® u poccuiickoi TypucTUYeCKOn
bupmoii HOCAT MOTPEOUTENBCKUI XapaKTep U PEerylupyroTcs CHEIUaTbHBIM 3aKkoHOM - DenepanbHbIM
3aK0HOM OT 24 Hos0pst 1996 r. Ne 132-®3 «O6 ocHOBax TypUCTCKOU AestensHOCTH B Poccuiickoii
Oenepanuny. CormacHo CT. 6 3TOro 3aKkoHa TYpUCT MMEET MPaBO Ha BO3MEIICHHE YOBITKOB B Cilydae
HEBBIIIOJIHEHHUST YCIIOBUM JOroBOpa O pealu3aldd TYpPUCTCKOIO MPOJAYKTa TypOIepaTOpoOM HIIU
TYpPareHTOM B MOpPSJKE, YCTAaHOBIECHHOM 3aKOHOAATeNbCTBOM P®. B cuity monokeHnii JaHHOTO 3aKOHa
TYPUCT MMEET TMpaBO Ha IMOJy4YeHHUE JIOCTOBEPHOW HMH(POPMAIMH OTHOCUTEIBHO €ro MpeACTOsIeH
TYPUCTUYECKON MOE3/IKH.

B cBs3u ¢ atum 'K PO comepxut criennaibHble KOJTU3MOHHBIE MPaBHIa BEIOOpA MPUMEHHMOTO
npaBa st motepreBmero. CormacHo cr. 1221 'K P®, x TpebGoBaHHIO O BO3MEIICHHH Bpeaa,
MPUYMHEHHOTO BCIIEACTBHE HEIOCTATKOB TOBapa, pabOThl WIU YCIYTH, MO BBIOOPY TMOTEPIIEBIIETO
MIPUMEHSETCS:

1) mpaBo CTpaHbl, TJje¢ UMEET MECTO JKUTEIbCTBA WJIM OCHOBHOE MECTO AESTETbHOCTU MPOJIaBell
WJIM U3rOTOBUTEIb TOBapa MO0 MHOU MPUIMHUTENb BPE/a;

2) TpaBO CTpaHbl, TJ€ HMEET MECTO J>KUTEIbCTBA WJIM OCHOBHOE MECTO JIEATEeIbHOCTH
MOTEPIIEBIINIA;

3) mpaBo cTpaHbl, I7ie Oblla BBIIOJIHEHA paboTa, OKa3aHa YCIIyra, WJIW MpaBO CTPaHbI, T1e ObLI
npuoOpeTeH TOBap.

Bri6op moTeprieBIIMM MpaBa, MPeayCMOTPEHHOTO MOAMYHKTOM 2 WM 3 HACTOSIIIET0 MyHKTA, HE
JIOTTYCKAeTCsl, €CITU MPUYNHHUTEh Bpea JOKaXET, YTO OH HE MPEIBUICI U HE TOJKEH ObLT MPEIBUICTD
pacnpocTpaHEHHE ToOBapa B COOTBETCTBYIOIIEH CTpaHE.

Eciu croponsl B cooTrBeTcTBUM co ctaTheilt 1223.1 Hactosmero Kopekca BbeiOpanun 1o
COTJIAIIICHUIO MEXy COOOH MpaBo, MoAJexaIllee MPUMEHEHUI0O K TPEOOBAHHIO O BO3MEIICHUH BpEIaA,
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MPUYMHEHHOTO BCIIEACTBHE HENOCTATKOB TOBapa, pabOThl WM YCIyrd, HpUMEHSETCs BbIOpaHHOE
CTOPOHAaMH IIPABO.

[IpaBmwiia Hacrosilield CTaTbU COOTBETCTBEHHO IPUMEHSIIOTCS K TpeOOBaHUSM O BO3MELICHUU
Bpena, MPUYMHEHHOTO BCJIEICTBHE HEJIOCTOBEPHOM MM HEAOCTATOUYHOW MHPOPMALUU O TOBape, paboTe
Wi 00 yciyre.

3akoH ompenenser cdepy AEHCTBUSA IpaBa, MOMJEKALIEro NMPUMEHEHHIO K 00s3aTeibCTBaM,
BO3HUKAIOIIUM BCJIEJCTBUE MPUYUHEHUS Bpeda, TO €CTh «IEIMKTHBIM ctaryT» Ha ocHOBaHuu mpaBa
OTPECISAIOTCS, B YAaCTHOCTU: CIOCOOHOCTh JIMIIA HECTH OTBETCTBEHHOCTh 3a NPUYMHEHHBIA Bpen;
BO3JIOKEHUE OTBETCTBEHHOCTH 3a BpeJ Ha JIMIO, HE SBIAIONICECS NMPUUYMHUTEIIEM BpEAa; OCHOBAaHUS
OTBETCTBEHHOCTH; OCHOBAaHHS OTPAaHUYEHUS OTBETCTBEHHOCTH M OCBOOOXKICHHS OT HEE; CHOCOOBI
BO3MEIICHHSI Bpea; 00beM U pa3mep Bo3MenieHus Bpena (cr. 1220 'K PD).

[Ipu npumenenun HOpM mnpaBa Mumuu, OAD wim mnpaBa, BBHIOPAaHHOTO CTOPOHAMH IIO
COTJIAIICHUIO, MOXXET BO3HHKHYTh IPOOJIEMHBIH BONpPOC — 00 YCTAaHOBJICHHWHM HX COJCpKAHUSA B
poccuiickom cyzae (ct. 1191 T'K P®), a taxke ux HE NPOTUBOPEUHsS HOPMaM HEMOCPEIACTBEHHOTO
npumenenus (ct. 1192 'K P®) unn nydbnuunomy npaBonopsaky P® (ct. 1193 I'K POD).

Takum 00pa3oM, K OTHOIICHUSM CTOPOH JOJDKHO MPUMEHAThCA NpaBo MHauu mnm mo BBIOOPY
MOTEPIEBIIET0 POCCUiCKOe TpaBo. Takke CTOPOHBI MOTYT 3aKIIOUWTH COIJIAIIEHHE O BBIOOpE
MIPUMEHUMOTO TIpaBa.

3ananue 4. B xo1e cyne0HOro pazouparebcTBa COpa MexK1y POCCHIICKOI CTOPOHOI (1cTel)
U HEMEeIKOW CTOPOHOI (0TBETYMK) Cyd NOTPedOBa OT POCCHICKOIl CTOPOHBI MNpeaCTABJIEHUS
JI0KA3aTeJILCTB COJAEP:KAHNSI HHOCTPAHHOTO npaBa. Poccuiickasi cTOpoHa He CMOIJIA MPEICTABUTH
TaKHe J0Ka3aTebCTBa, B pe3yjbTare CyJd NpPeKpaTWJ NPOU3BOACTBO MmO aeay. SBiasercs Jm
NMO3UIHUs CyAa NpaBoMepHOi? U3MeHHUTCS JIM CUTyanus, eCJM Cyl NPeAbABUT TpeOoBaHHe 00enM
CTOpPOHaM cniopa?

Kniou omeema/pewienue:

Opuanueckas kBajanpukanusa BOZHUKIIET0 NPABOOTHONIEHU . TIPABOOTHOIICHUSI TIO TIOBOTY
OTpeNIeJICHUsI COJIEp>KaHusl WHOCTPAHHOTO TMpaBa B 4YacTU ONpeaeNieHus OpeMeHU JT0Ka3bIBaHUS
COJIepKaHUsI MHOCTPAHHBIX TTPABOBBIX HOPM.

Bo3mokHOCTH MaTepHaJIbHO-TIPAaBOBOI0 peryJiMpoBaHus: MaTepHalIbHO-TIPAaBOBOE
perylMpoBaHHe JaHHBIX OTHOIIEHUN OTCyTCTBYeT. OHO HOCHUT MPOIIECCyalbHBIN XapakTep U mpeObIBacT
B cepe MyOIUYHOro HHTEepeca KaXI0To TOCy1apcTBa.

Ko/un3nonHoe peryjiMpoBaHHe: HE NPUMEHSETCS, WCIONb3YIOTCS HOPMBI IPOLIECCYATbHOTO
Xapaxrepa.

IIpo6eMbl MpUMEHEHUST HOPM MEKAYHAPOIHOI0 YaCTHOr0 mpaBa: npobiieMa onpeaeneHus
croco0a 1 CyOBbeKTa YCTaHOBJICHUS COJIEPKAHUS HOPM MHOCTPAHHOTO TIpaBa.

Pemenue: Ilo3unusa cyna, u3oxkeHHass B 3ajade, HE SBIACTCS MPABOMEPHOW IO CIEAYIOIIMM
OCHOBaHHSIM.

B cootBerctBuu ¢ myHktoM 1 crtateu 1191 I'paxknanckoro koxaekca Poccuiickoit deneparuu
(manee — I'K P®) ycraHoBneHue coaepkaHusi HOpM HHOCTPAHHOTO MpaBa SBISETCS 005S3aHHOCTHIO Cy/Ia.

VYyacTue B mpolecce yCTaHOBJIEHUSI COAEPKaHUs HOPM MHOCTPAHHOTO IpaBa — 3TO IMPaBo, a He
00s13aHHOCTB CTOPOH (a03. 2 . 2 cT. 1191 'K P®D).

13



Opnako mo TpeGOBaHMSIM, CBSI3AHHBIM C OCYILECTBICHHEM CTOPOHAMHU MNpPEeaIPUHUMATEIbCKOM
JESTEIIbHOCTH, 00s13aHHOCTh IO MPEJOCTABICHUIO CBEACHHUI O COIEpPKaHWHM HOPM MHOCTPAHHOTO TpaBa
MO>KET OBITh BO3JIOKEHA CyJIOM Ha CTOPOHBI (a03. 3 m. 2 cT. 1191 TK PD).

AHaNOrMYHbBIC MpaBujia COAepX,aTcsl B 4acTh 2 cratbu 14 ApOUTPakHOTO MPOIECCYaIbHOTO
kozaekca PO (nanee — AIIK PD).

B nynkre 44 Ilocranosinenus Ilienyma BepxoBHoro Cyna P® ot 27 utona 2017 r. Ne 23 «O
pPaccMOTPEHUH apOUTPAKHBIMU CyJIaMU JIeJI IO SKOHOMHYECKUM CIIOpaM, BOSHUKAIOUIUM U3 OTHOLICHHH,
OCJIOXKHEHHBIX HHOCTPaHHBIM d1eMeHTOM» (nanee — [IIIBC Ne 23) pa3bsicHseTcs ciaeayroliee:

Hcxonst uz cmpicina yactu 2 cratbi 14 AIIK P® u mynkra 2 crateu 1191 'K PO, apoutpakubrit
Cyl BIIpaBE BO3JIOKHTh HA CTOPOHBI OOS3aHHOCTH TPEACTABUTH CBEJICHUS O COJACPKAHUU HOPM
MHOCTPAHHOTO MPaBa, O YeM BHIHOCUT COOTBETCTBYIOIIECE OINPEACIICHUE.

OO0s13aHHOCTD TIPEACTABICHUSI CBEJCHUIN O COICpKAHUM HOPM WHOCTPAHHOTO IMpaBa HE MOXKET
CUHMTATHCS BO3JIOKEHHOM HA CTOPOHBI aBTOMATHYECKH. Bo3noskeHne TaHHOUM 0053aHHOCTH HA CTOPOHBI HE
03Ha4YaeT OCBOOOXKJIEHHUS Cyla OT OOS3aHHOCTH MO YCTAHOBJICHHUIO COJEP)KaHHUS HOPM HWHOCTPAHHOTO
npasa.

Cyn fnomKeH TpeanpuHATh CaMOCTOSITENbHbIE AaKTUBHBIE JCHCTBUS, HaIlpaBJIEHHbIE Ha
YCTaHOBJICHHE COJEpXKaHUS HOPM HWHOCTPAHHOTO IMpaBa, B TOM YHUCJE, OOpaTUTHCA B YCTAaHOBIECHHOM
MOPSIIKE 32 COACHCTBHEM M Pa3bsCHEHHEM B KOMIIETEHTHBIE OpraHbl WJIM OpraHU3allud, MPUBIICYD
skcnepra nbo cneuuanucta (crarbu 55 u 55.1 AIIK P®, nyuxr 2 crateu 1191 'K P®) — nynkr 45
[TIBC Ne 23.

HeB03MOXKHOCTh yCTAaHOBJIIEHUS COJEP)KaHUS HOPM HHOCTPAHHOTO TpaBa B Pa3yMHBIE CPOKH
ABJISIETCSI OCHOBAHHMEM JJIsl IPUMEHEHHUs CYJOM K CIOpPY HOPM POCCHIICKOIO IpaBa B COOTBETCTBUU C
nonoxenussMu nyHkra 3 cratbu 1191 'K P® wu yactu 3 crateu 14 AIIK P®. OcnoBanus s
MpeKpalieHus] MPOU3BOJACTBA MO ey B JaHHOM KOHKPETHOM ciiydae oTcyTcTBYIOT (ctaths 150 AIIK
PD).

Takum o0Opa3oMm, poccHHCKHMII Cya B JaHHOM 3a7aue, yCTaHOBUB, YTO CTOPOHA, Ha KOTOPYIO
BO3JIO)KEHA Takas OOs3aHHOCTh, HE MOXET TMPEJOCTaBUTh JOKa3aTeIbCTBA, IOATBEPXKIAIOIINE
coJiepaHue UHOCTPAHHOTO MPaBa, JOJKEH MPEANPUHATD CIAEAYIOMNUE TeHCTBUS:

- 00paTUTHCS 32 COACHCTBHEM KO BTOPOM CTOPOHE CIOPA;

- 00paTUThCS B YCTAHOBJICHHOM TIOPSIKE 3a COJCUCTBHEM U Pa3bsiCHEHHUEM B MUHHUCTEPCTBO
roctuann Poceniickorn @enepauvu M MHBIE KOMIIETEHTHBIE OpPraHbl MM OpraHusauuu B Poccuiickon
®denepanuu U 3a rpaHuLel 1100 mpuBieys 3KcnepToB (1. 2 ¢T. 1191 'K PD);

- €CJIM HECMOTPs Ha MPENPUHATHIE MEPBI YCTAHOBJIEHUE COAECPAKAHUS HOPM MHOCTPAHHOIO MpaBa
B pa3yMHBIE€ CPOKHM OKa3aJIOCh HEBO3MOKHBIM, BBIHECTH DPEIIECHHUE IO CYIIECTBY CIIOpa HA OCHOBaHUU
HOpM poccuiickoro mnpasa (1. 3 ct. 1191 'K P®D).

[Ipu »>TOM cCTOpOHA, HE WCIONHSBINAS BO3JOXKEHHYI0O Ha HEE CYJIO0M O0S3aHHOCTh 10
MIPE/ICTABIICHUIO CBEACHUW O COJEp)AaHWW HOPM HMHOCTPAHHOTO TIpaBa, HE BIIPaBE BIIOCIEACTBUU
CCBUIAThCS HAa HEYCTAHOBJICHWE apOWUTPaXHBIM CYJIOM COJEP>KaHHWs HOPM WHOCTPAHHOTO TIpaBa, €Clu
apOUTPaKHBIN Cy MPEANPHUHSIT TOCTaTOYHbIE MEPBI AJIs ero ycraHoBieHus (ab3. 5 m. 44 IIIBC Ne 23).
CrnenoBarenbHO, IO YCIOBHAM 331a4d MMEHHO POCCHIICKasi CTOpOHA OyAeT JUIIIeHa ATOTO MpaBa.

Pemenne 3amaun OymeT aHANOTUYHBIM, €CIH CYJ MPEABSIBUT TpeOOBaHHE 00 YCTaHOBJICHHUH
CoJiep>KaHus HOPM MHOCTPAHHOTO MpaBa 00euM CTOpOHAM cropa. B ciyuyae HempenocTaBieHHs] 00eHUMH
CTOpPOHAMH TaKWX CBEICHHI apOUTPa)KHBIN Cy/ UCIIOIB3YET WHBIE MEXaHU3MBI, TIEPEUNCICHHBIE B a03. 1
nyakta 2 ctateu 1191 T'K P®. Cyx BBIHOCHT pemieHHe 1o CYIIECTBY CIOpa Ha OCHOBAaHWU HOPM
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poccuiickoro mpasa, €Clid COAep>KaHue HOPM MHOCTPAHHOTO IIPaBa, HECMOTPS HA NPEANPUHSATHIE CYJOM
MEPBI, B pa3yMHbIE€ CPOKH HE ycTaHOBJIEHO (I1. 3 cT. 1191 T'K P®D).

Taxke B paccMarpuBaeMOM BapHaHTE o00€ CTOPOHBI JIMINAIOTCA TIpaBa CCHUIATHCS HA
HEYCTaHOBJICHUE apOUTPAXKHBIM CYZOM COECP)KaHUSI HOPM MHOCTPAHHOTO MPaBa, €CIIM apOUTPaXHBIN Cy/
IPEANPUHSIT JOCTATOUHBIE MEPHI JJIs ero yctaHoBieHus (a03. 5 . 44 [IIIBC Ne 23).

Crnenyer Takxke ydecTb, YTO, €CIM IO YCIOBUSAM 33aJaud CBEACHUSA O COJEpXKaHUM HOPM
MHOCTPAHHOI'O IpaBa He ObLIM HPEJOCTaBIIEHBbI TOJBKO POCCUICKONW CTOPOHOH, apOMTpakHBIA Cya
BIIPaBE IOJIOXKUTh B OCHOBY PpELICHUs JI0KA3aTeNIbCTBA, IOATBEPXKJAIOIINE COAEP)KaHUE HOPM
MHOCTPAHHOI'O IpaBa, NPEACTAaBICHHbIE HEMELKON CTOPOHOW. JIaHHBIN BBIBOJ ClELyeT U3 IOJIOKEHHH
IIIBC Ne 23, a umenHo: apoutpaxkssiii cyn Poccuiickoit denepanuu BripaBe CUUTATh COECPKAHUE HOPM
MHOCTPAaHHOI'O IIpaBa YCTAHOBJIEHHBIM, €CIU IPEACTABICHHOE OJHOM H3 CTOPOH 3aKJIIOYEHUE IO
BOIIPOCAM COZIEPKaHUsI HOPM MHOCTPAHHOTO MIPaBa COJACPKHUT HEOOXOJUMbIE U TOCTATOYHbBIE CBEACHHS U
HE ONPOBEPTHYTO IPU 3TOM JIPYTOil CTOPOHOM ITyTeM NpPECTaBICHUS CBEACHUHN, CBUCTEIbCTBYIOIINUX 00
MHOM COZIEp>KaHUU HOPM MHOCTPAaHHOIO IpaBa

3ananue S. AHrumiickuid cyn npu paccmorpenuud B 1909 roay aena ®ynaToH nmpu3HAJ
0011eU3BeCTHBIM coJep:kaHue npaBa MoHako, pa3peliawiiero urpatb B pyJaerky. Bosmoswcno nu
UCNOIb306AHUE NPU YCMAHOBTEHUU UHOCMPAHHO20 NPABA KOHUENUUU (PaKmos, He HYHCOAOUUXCA 6
ookaszvieanuu? Modwcem iu peuwienue omeyecmeeHHo20 cyoa 6 Yacmu CCol/IKU HA NPUMEHUMOE NPAGO
Oblmb OCHOBAHO HA NPEOULECM EYIOULUX PEULEHUAX OMEYEeCME8EHHBIX U UHOCMPAHHBIX CY008?

Kniou omeema/pewienue:

Opuanueckas kBaJanpuKanusa BOZHUKIIECT0 NPABOOTHOIIEHHUS . IPABOOTHOILIEHHUS IO TIOBOLY
ONpENETCHUsI COJAEpPKAHUS MHOCTPAHHOTO IpaBa B YacTU MCIOJb30BaHUS [JIsl YCTAHOBJICHUS
COJIepXaHUN HOPM MHOCTPAHHOTO IIPaBa MHCTUTYTA MPEIOIULIAH.

Bo3moxHOCTH MaTepHaIbHO-NIPABOBOI0 peryJiupoBaHuUs: MaTepHUaJIbHO-TIPaBOBOE
perynupoBaHue JaHHBIX OTHOLIEHUH OTCYTCTBYeT. OHO HOCUT MpoliecCyalbHbIN XapakTep U MpeObIBacT
B cepe MyOJUYHOro HHTEpeca KaX10ro rocy1apcTBa.

Konnu3uonHoe peryjupoBaHMe: HE NPUMEHSETCS, HUCIOJIB3YIOTCS HOPMBI IPOLECCYaTbHOTO
Xapakxrepa.

IIpo6semMbl IpUMeHEHHsI HOPM MeKIYHAPOAHOI0 YAacTHOIO mpaBa: mpobiiemMa oIpeeeHus
crioco0a YCTaHOBIJIEHUS COIEP)KaHUS HOPM HHOCTPAHHOT'O TpaBa.

Pemenne: /{511 oTBeTa Ha MOCTABJICHHBIE B 33Jjaue BOIIPOC HEOOXOMMO OIPEEIUTh, ABISETCS JIH
IPUMEHHUMOE MPaBO MPEAMETOM JI0Ka3bIBAHUS 10 CMBICITY MPOLIECCYAIbHOTO 3aKOHA.

B cuny wactu 1 crateu 65 ApOUTpPa)KHOTO MPOIECCYaTBLHOTO KOJEKCa B MPEAMET TOKa3bIBAaHUS
BXOJIIT 0OCmosamenbcmed, Ha KOTOPBIX JIMIIA, YYaCTBYIOIIME B JIe€]€, OCHOBBIBAIOT CBOM TpeOOBaHUS U
BO3pakeHUsA. B oTHoumeHun obcmosmenvcme TpOLECCYalIbHBIH 3aKOH  HCIOJB3YeT TEPMHH
«JI0Ka3bIBaHUE», OJJHAKO B OTHOLLIEHUHU MHOCTPAHHOTO MIpaBa MUCIOIb3YETCs Apyrasi TEPMUHOJIOTU3ALUS —
«yCTaHOBJIEHUE coxaepkaHus». OIpaBIaHHO CUNUTaTh, YTO TAKOE€ TEPMHUHOJIOTMUYECKOE pa3IMueHUe
HECJIy4aliHO: TOKa3bIBAaHUE U YCTAaHOBJIEHUE COJEP>KAHUS MHOCTPAHHOI'O MPaBa — 3TO HETOXK/IECTBEHHBIE
Ipyr Opyry mIpoueccyanbHble AecTBUs. [loaTBep)kIeHUEM 3TOMY SBISAIOTCA W IOJOKEHUS 4YacTH S5
craten 13 AIIK, rme mHOCTpaHHOE MpPaBO YIOMHHAETCS B YHUCIIE 3aKOHOB W HMHBIX HOPMAaTHBHBIX
MIPaBOBBIX AKTOB, MpuMeHsemvlx npu paccmomperuu oen. B cBs3zke co crtateéit 14 AIIK mannoe
MOJIO’KEHNE O3HAYaeT, YTO IMPOILIECCyalIbHbIM 3aKOH paccMaTpuBaeT MHOCTPAHHOE MpPaBO HE Kak (akT,
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BXOJMUIMM B TpeIMeT [OKa3bIBaHUS, a KakK #pagosyld Kame2opuro, KaK CPEACTBO IMPaBOBOM
KBaJTM(HUKAIMU. DTOT K€ BBIBOJ ClEAyeT U3 psana teoperndeckux ucrounukos (I".K. Imutpuena. U.-B.
I'erbman-IlaBnoBa).

Orcroga ciemyer, 4yTO, IMOCKOJIBKY HWHOCTPAaHHOE IIPaBO HE SIBISETCS 3JIEMEHTOM IIpeiMeTa
JIOKa3bIBaHMs, TIOCTOJIBKY HEJb3sl MPUMEHATh K Hemy mpaBuiia AIIK 06 ocBoOOXIeHHH OT JOKa3bIBaHUS
— KaKk 1Mo OCHOBaHMIO res judicata, Tak W 1Mo MHBIM (HAaIpUMeEp, MO OCHOBAHUIO HEOCTIAPUBAHHS WU
npu3HaHus PaKTa).

MoseT M pelleHHue OTEYECTBEHHOTO CyJa B YacTH CChUIKM Ha MPUMEHHUMOE IMpaBO ObITh
OCHOBaHO Ha MPEIIECTBYIOUIUX PEIICHUSX OTEUECTBEHHBIX M MHOCTPAaHHBIX cyA0B? C OJHOI CTOPOHHBI,
Takas MpakTUKa HaluudecTByeT. Tak, ompenenenue BepxoBnoro Cyma Ne 308-3C20-18927 mo npemy
Ne A25-755/2019 HEOAHOKpPATHO MUTUPOBAIOCH BIOCIEACTBHH HIDKECTOSIIIMMHU CylIaMHd B TOW YacCTH,
KOTOpasi MOCBSIIEHAa yCTaHOBJICHHUIO 10-JIeTHEro cpoka MCKOBOWM JAaBHOCTH MO IIBEACKOMY mpaBy. C
JIPYrol CTOpPOHBI,
ONpaBJaHHBIM: HOpMa, yCTaHOBJIEHHAs B peuieHUH 5-10-15-1eTHell AaBHOCTH, MOXKET HEOJHOKPATHO
NOMEHSThCs (Kak B cBOE BpeMsi Obu1o co ctarthéid 317.1 ['pasknanckoro koaekca). OTcioaa cieayet, uyTo

YCTAHOBJICHUC COHACPKAaHUA HMHOCTPAHHOI'O IIpaBa AOJDKHO OCYIICCTBIIAITHCA HA ACHb BO3HHKHOBCHUA

YUUTHIBAs JUHAMUYECKHM XapakTep IIpaBa, HeEIb3s CUYUTaThb JTOT IIOAXOJ

CIOPHOTO MAaTEepUAIILHOTO IPAaBOOTHOUICHHUS; B IMPOTHUBHOM CIy4dae BO3HHKAE€T PUCK COBEPLICHMS
OMMOKK B MPUMEHEHHH WHOCTPAHHOTO MpaBa, BBICTYMAIOIIEH, cormacHo MHpopManmoHHOMY MHCHEMY
[Ipesunnyma BAC Ne 158, ocHOBaHHEM ISt OTMEHBI CyJeOHOTO aKTa.

9KCIIPECC-OITPOC

Pekomenoayuu no noozomoeke K IKcnpecc-onpocy

Oxcnpecc-onpoc — 3mo oyeHouHoe cpedcmeo, npeodnoaazaloujee OYeHKY 3HAHUS CHYOeHmoM
CO0EPIUCAnUsT U NPABUTL NPUMEHEHUST MUNO8 KOJIUSUOHHBIX NPUBS30K. DKCHpecc-onpoc npeonoiazaem
OOHO3HAYHDLU, YeMKULL, OOHO3HAYHBIU U KPAMKUL OMeEenm Ha NOCMABIEHHbIU 80NPOC.

3aganue 6. KoMmnuiekT 3aganmii I CTyAeHTa BKJIOYAeT B cedsl ATH BONPOCOB

3aganue Kutou oTBeTa/pemenune
s onpeaeaeHUst npasa, | 3aKOH aBTOHOMHH BOJIU CTOPOH
NPUMEHUMOTr0 K JA0TOBOPY, | 3aKOH HauboJee TECHOH CBA3U
HCHOJIb3YeTcs
KpHUTepUH aas omnpeeJieHUsl | - THKOPIIOpaIus
JUYHOTO 3aKOHA  KOPHIMYECKOro0 | - OCEAIOCTh
JHIA - IIGHTP PKCILTyaTaIlu

- KOHTPOJIb

B OCHOBY 3aKOHa Hau0oJiee TECHOH
CBSI3M 0JI0KeH IPUHLMIT

XapaKTCPHOT'O UCIIOJIHCHUSA

BOIIPOCHI HCKOBOH JaBHOCTH 110

JIOTOBOPY BKJIIOYEHBI B CTATYT

3aKOH aBTOHOMHUU BOJIA CTOPOH
3ak0oH Hanbojee TECHOM CBA3H

CTAaTyT 3aKOHaA MECTOHAXO0KIACHUN

Belu

1) BuIbl OOBEKTOB BEIHIHBIX TMpaB, B TOM YHCIE
NPUHAISKHOCTh HMMYIIECTBA K HEIBWKHMBIM WA
JIBIDKMMBIM BelllaMm;

2) 060pOTOCIIOCOOHOCTH OOBEKTOB BEIIHBIX MPaB;

3) BHIBI BEIIHBIX MIPAB;
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4) conep>kaHue BEUTHBIX MPaB;

5) BO3HMKHOBEHHE M MPEKpaIlleHUE BEIIHbIX MPaB, B TOM
YHCIIe IEPEX0/] IpaBa COOCTBEHHOCTH;

6) OCyILIECTBICHUE BELHBIX IIPAB;

7) 3ammTa BEUIHbIX IPaB

TEPMHUHOJIOT MYECKWM TUKTAHT

Pexomenoayuu no no0comogke K mepmMuHoI02U4eCKOMY OUKMAHMY

Tepmunonocuueckuti OUKMAum — MO OYeHOUHOe CpedCcmeo, npeonoiazaruee OYeHKy 3HAHUS
CMYOEeHmMOM KII0UEebIX MEPMUHOB, NOHAMUL, KAME2OPUl, a MAaKdIce UX KI0o4eblX NPUSHAKOE, CEOUCMS,
kaaccuguxayuil. Ilpeononazaem Gopmyruposky onpeoenrenusi nowsamus. [na yeneu Nno020mMoeKu
HeobX00uMo, 8 nepsyro ouepeob, OPUEHMUPOBAMbCA HA Jle2dlbHble OnpedesieHuUss COOMBemcmayIouux
mepmunos. Ilpu omcymcmeuu Jne2aibHo2o onpeoeieHus MmepmMuHd, HeodX00umMo ChopmyIuposams
onpeoeneHue camocmosamenbHo, OCHOBbIBAACL HA OOKMPUHANbHBIX NO3UYUSX, CEOUICNEAX U XAPAKMEPHbIX
NPUSHAKAX ONpeoesisleMo20 A6/eHUSL.

3aganue 7. KoMmnuiekT 3aqanmii VI CTyAeHTa BKJIIOYAET B cedsl ATH BOIPOCOB

3amanue Kurou orBeTa/pemenne
Konnusuonnas HOpMa, OIpeleNdoNas IpaBo Kakoro TrocyJapcTBa JOJDKHO ObITh
HOpMa IIPUMEHEHO K JIaHHOMY YacCTHOIIPAaBOBOMY OTHOLICHMIO, OCJIOKHEHHOMY
HMHOCTPAHHBIM 3JIEMEHTOM
Iy0nuuHbIi (byHIaMeHTalIbHBIC TIPABOBBIE Havaja (MPUHIMIBI), KOTOPHIE OO0JIAaroT
NOPSAAOK BbICILIEH MMIIEPATUBHOCTHIO, YHUBEPCAIILHOCTHIO, 0CO00M OOIIECTBEHHON

U NyOJMYHOM  3HAYUMOCTBIO, COCTABJISIOT  OCHOBY  IIOCTPOEHUS
SKOHOMMYECKOM, MOJINTUYECKON U TIPaBOBOM CUCTEMBI FOCYAApCTBA

CTaduiIn3anuoHHAas | TapaHTHs OT HEeOJAronpuUsATHOIO U3MEHEHUS JUIsl HHOCTPAHHOTO HHBECTOPA
(nexymKkuHa) 3aKOHOJATENbCTBA MPUHUMAIOLIETO FOCYAapCcTBa, KOTOpast IpeaIoiaraer,
OroBOpKa YTO B ClIyyae U3MEHEHMs (UCKAIBHOTO 3aKOHOAATENbCTBA B XYALIYIO /IS
MHBECTOpAa  CTOPOHY  HHBECTOPY  TapaHTUPYIOTCS  CTaOMJIBHOCTh
IIPEIOCTABIIEMOTO TIPABOBOTO PEXUMa B TCUYEHHE CPOKA OKYIIAEMOCTH
MHBECTUIMOHHOTO IPOEKTa

TeppnTopnaanaﬂ reorpa(pnqecxaﬂ CBA3b MCKAY 9JICMCHTaMH MMpaBOOTHOIICHU,

JIOKAJIM3aUsl OCJIO)KHEHHOTO HMHOCTPAHHBIM  JJIEMEHTOM, M IPUMEHUMBIM UL
OTHOLUICHHS pEryJIMpOBaHMsI HA3BaHHOTO MTPAaBOOTHOILIEHUS MPABONOPSAKOM

MexnyHapoaHasi NepeBO3Ka I'PY30B U MMACCAXKUPOB MEXIY ABYMsS M Oojiee rocyaapcTBaMH,
nepeBo3Ka BBITNIOJIHSIEMAs] HA YCIOBHUSX, KOTOpBIE YCTAHOBJIEHBI 3aKIIOYEHHBIMU

OTUMMU TOCyJapCTBaMU MEKIYHAPOAHBIMU COTJTIAIICHUAMUA
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I1. MIPOMEXYTOUYHAS ATTECTALIUSL
Ilpomesrcymounasa ammecmayus npoxooum 6 gropme IK3amena, no ouiemam, 6KII0YAIOUUM 8
cebsa 0sea npakmuueckux 3aoanusn (3aoauu). Kaxcoaa 3adaua IkzameHayuonHHozo duiema HayeneHa
Ha nPoeepKy écex yposHell yueOHoll yeau, 00Cmu2aemslx NpU U3y4eHuu OUCUUNIUHDL.

PexomeHaannu o penieHuo 3a1a4 3K3aMeHANMOHHOT0 OuJleTa:

1) BHUMATECILHO M3Y4YHTb, YCBOUTH YCJIOBHC 3aJadyd, CYIIHOCTb BO3HHKIICTO CIIOpa U
00CTOSATENBCTBA JIENa; MPHU ATOM B 33/adyy HE CIEAyeT BBOJWUTH JIOMOJHUTEIbHBIE («COOCTBEHHBICY)
JTaHHbIE, OCHOBAHHBIE HA PA3JIMYHbBIX MPEANOIOKECHHSIX;

2) OIpeeuTh, K KaKOH TeMe Kypca MEXIyHapOIHOT'O YaCTHOT'O MpaBa OTHOCUTCS 33/1a4a;

3) chopMyIHpOBaTh MOAJICIKAIINE PEIICHUIO BOTIPOCHI, YSICHUTH ITOCTABJICHHBIC BOTIPOCHI;

4) orpenieNiiB TEMY, HYKHO BCIIOMHHTb €€ TCOPETHYECKOE COJCpPKAHUE, COOTBETCTBYIOIIHEC
HOPMAaTUBHBIC AaKThl M OTHICKATh HEOOXOIMMBbIC HOPMBI JJIsi pa3peliCHUs CUTYaIlluu: OICHUTH
BO3MOKHOCTh MaTepHalbHO-TIPAaBOBOIO peryJupoBaHusi, 0XapaKTEepU30BaTh KOJIIU3UOHHOE
peryiMpoBaHue, BBISIBUTh M OMUCATH MPOOIEMbl IPUMEHEHUS KOJUTU3UOHHBIX HOPM.

[Ipu 5TOM HEOOXOAMMO J0Ka3aTh, YTO UMEHHO JaHHAs HOpMa IpaBa IMOJUICKUT MPUMEHEHHUIO K
paccMaTpuBaeMbIM OTHolIeHUsIM. [Ipu pelieHun 3agayu  cieayeT JaBaTh OTBET Ha  KaXbli
IIOCTaBJIEHHBIN BOIPOC, CPOPMYIHPOBAHHBIN B 3aJaHUH.

[Ipencrasmnsisi cBOM BapuWaHT pPEIICHHS, CTYACHT KPATKO H3JIaraeT OOCTOSITENHbCTBA Jela, JacT
IOPUIMYECKYIO OIIEHKY JIOBOJaM CTOPOH U 00OCHOBBIBaeT. Eciii B 3a/1aue y)xe MpUBECHO PEIICHUE Cya
WIM WHOTO OpraHa, To TpeOyercss OIEHUTh ero 0OOCHOBAaHHOCTh M 3aKOHHOCTh. [lommmo 3TOrO,
HEOOXOMMO OTBETHTh Ha TEOPETUUYECKHE BOMPOCHI, MOCTABIICHHBIC B 3aJ]a4€ B CBSI3U C MPEIOKCHHON
cutyanueil. [lone3Ho B mucbMeHHOM Bue cHOPMYIUPOBATH 3TU BOMPOCHL, YTOOBI BBIBUTH MOPSIOK
pelieHuss 3a7adyd M MaKCUMalbHO MOAPOOHO pa3obpaTh cuTyauuioo. B 3akiiodeHre Ha OCHOBE
TEOPETUYECKHUX TMOJIOKEHU M HOPMATUBHOTO MaTepuaia Haao chOpMyIHpOBaTh pEUICHHE, CIeNaTh
YEeTKHE BBIBOJIbI

3aganue: CorjiacHO Yy4ypeauTeJlbHBIM JAOKYMEHTAM MHAUNHCKON KOMIAHHMM J0rOBOPbI,
3aKjl04aeMble OT ee HMEHH, NPHU3HAKTCHA JAeiiCTBUTEJbLHBIMH TOJBKO B cjydae, KOIrJa OHU
NOANUCAHBI JIBYMSI KOMMepYeCKMMM [IHMpeKTOpamMu coBMecTHO. [Ipe3umaeHT komMmanuu B
HApyLICHHE IOJIOKEHHI YYpPeJUTEeNbHBIX JAOKYMEHTOB €IMHOJIMYHO BbIIAa]1 JOBEPEHHOCTh HA
3aKJ/JIIOYEHHE [0roBOpa ¢ POCCHICKOM opraHusaunuei. B pajgpHeimieM HMHAMHMCKAs KOMIAHHMSA
HAPyLIWJIA CBOM 00f3aTEJIbCTBA 10 3aK/JIIOYEHHOMY J0TrOBOPY, M K Heil ObLI NpeIbsBJIeH MCK B
MKAC npu TIIII P®. B 3acenannu apOWTpaka MHAMICKAA KOMIAHHMS OTPHIAJIA HAJIMYHE
JAOTOBOPHBIX OTHOIIEHMIi, CChLIAsICh HA HEAeHCTBUTEJbHOCTh KOHTPAKTA KAK 3aKJIHYEHHOIO0
HeyNIPpABOMOYEHHBbIM JMIOM. BpbigBUTEe 1NpodjeMbl NpPUMEHEHMS KOJIM3MOHHBIX HOPM
NPUMEHUTEIbHO K oOnMcaHHoil curyauuu. I[IpeacraBbTe XapakTepUCTHKY JIMYHOIO 3aKOHA
IOPUAUYECKOI0 JIMIA KAaK THIA KOJJIM3MOHHOH NpuBsA3KU. OxapakTepu3yiTe nNpaBo, NpuMEeHUMOe
K OTHOLICHUSIM NpPeICTAaBUTEJbCTBA M [0BepeHHOCTH. Pa3pemure ONHCAHHYI0 CHTYalOHIO ¢
NMO3MIMI POCCHIICKOT0 NPABONPHUMEHHUTEJIs], OLICHUB 10BO/IbI CTOPOH.

Kniou omeema/pewienue, pekomenoayuu no blnOJIHEHUIO 3A0AHUA

IOpl/IZIl/I‘IECKaH KBaJII/l(l)I/lKaIII/IH BO3HUKIIECTO MPABOOTHOINCHUSA ! IIPABOOTHOIICHUSA 110 IMTOBOAY
MIPU3HAHUS CIIETTKA HEJIEHCTBUTEIBHON 10 OCHOBAHUIO TIOPOKA CyOBEKTa.
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Bo3moxkHOCTH MaTepHaIbHO-IIPABOBOI0 peryJiupoBaHusA: MaTepHAIBLHO-TIPAaBOBOE
perylIupoBaHKe JaHHBIX OTHOILIEHUIN OTCYTCTBYET.

Koniu3uonHoe  peryjupoBaHMe: I[PUMEHEHHIO  IOJJIEKAT  KOJUIM3MOHHBIE  HOPMBI,
HalpaBJICHHbIE Ha ONPEJCJIEHWE NPUMEHUMOrO IIpaBa K OTHOLUEHUSM IIPEACTaBUTEIbCTBA U
JIOBEPEHHOCTH, MPABOCYOBEKTHOCTH IOPUANIECKUX JIUII.

IIpoGsaembl NpUMeHeHHWST HOPM  MEXKAYHAPOJHOr0 YAaCTHOro MpaBa:  Ipoliema
IIPEIBAPUTEIBHOTO KOJUIM3MOHHOTO BOIIPOCAa — OLIEHKA JEHCTBUTEIBHOCTH CACIKH 3aBHCHT OT OLIEHKH
XPOHOJIOTUYECKH 00JIee paHHEro MPaBOOTHOIIEHUSI 110 TOBOJY BBIJAUU IOBEPEHHOCTH.

Pemenne.

Ilpeocmagome xapakmepucmuky JUYHO20 3AKOHA 0OPUOUYECKO20 JUUA KAK Muna
KONIU3UOHHOU NPUBAZKU.

Bonpocel ctaTyca ”HOCTpaHHOIO FOPUAMUECKOTO JINLA PETYIUPYETCS €€ TMUHBIM 3aKOHOM.

B cootBerctBuu ¢ 1. 2 c1. 1202 I'K P® craTyT 10puAHUYECKOTO JIMLA BKIIOYAET:

1) craTyc opraHu3anyy B KaueCcTBE IOPUINYECKOrO JINIIA;

2) opraHu3alMOHHO-IIPaBoOBast (popMa IPUIUUECKOTrO JIHUIA;

3) TpeGoBaHMsI K HAUMEHOBAHMIO IOPUANYECKOIO JINLIA;

4) BompoChl CO3AaHUS, PEOPraHU3alMM W JIMKBUJALMM IOPUAMYECKOTO JIMIa, B TOM 4YHCIE
BOIIPOCHI IPABOIIPEEMCTBA;

5) copeprxaHue MPaBOCIOCOOHOCTH IOPUANUECKOTO JIUIIA;

6) mopsAnOK TPUOOpETEHHUS IOPUIAMYECKUM JIUIOM TPaXIAHCKUX NpaB M NPUHATHS Ha ceds
TPaKIaHCKUX 00S3aHHOCTEH;

7) BHYTpEHHHUE OTHOILEHHS, B TOM YHCJI€ OTHOLIEHHS FOPUINYECKOT0 JIUIA C €r0 YYaCTHUKAMU;

8) crtocOOHOCTD FOPUIMYECKOTO JIUIA OTBEYaTh [0 CBOMM 00513aTeNIbCTBAM;

9) BoOmpOCHl OTBETCTBEHHOCTH YydpeautTenell (Y4acTHUKOB) IOPUAMYECKOrO JHMLA IO €ro
00s13aTeNIbCTBAM.

Jlnist onpenieneHust JTMYHOIO 3aKOHA FOPUMUYECKOrO JIMIA B Pa3HbIX CTPaHAaX MCTOPUYECKU ObLIM
BbIpa0OTaHbl Pa3INyYHbIe KPUTEPHUHU:

1). xpurepuil Mecta ydpexaeHUs (MHKOpPHOpAIMH) IOPUAMYECKOTO JHIa: JUYHBIM 3aKoH
OTpezeNnsieTcsl Mo MpaBy TOM CTpaHbl, B KOTOPON OBLIM BBINOJIHEHBI PETHCTPAllMOHHBIE (OPMAIBHOCTH,
HE0OXOUMBIE 1JI CO3JaHMsI HOBOTO IOPUINYECKOTO JIHIIA.

B ocHOBE HaHHOrO KpUTEpHsl JIEKUT HUAES O TOM, 4YTO IOPUAMYECKOE JIMLO B TEUYCHHE
BCErONEPHOJa CBOErO CYIIECTBOBAHUS JAOJDKHO HMMETh JIMYHBIA 3aKOH TOrO TOCYAApCTBA, KOTOPOE
HAJIeJIUIIO €T0 NMPaBOCyOBEKTHOCTHIO.

B P® cornacno n. 1 cr. 1202 'K P® nuuHBIM 3aKOHOM FOPHIMYECKOIO JIMIA CUATAETCS MPABO
CTpaHbl, I7I€ YUPEKIEHO IOPUIUIECKOE JIULIO.

2). KpUTepHil pealbHOM 0CEIOCTH IOPUINUECKOrO JIMIA: JINYHBIN 3aKOH OINpEAENseTcs Mo MpaBy
MeCTa HaXxOXKJCHHS LIEHTpa YIPABJICHUS IOPUANUECKUM JTUIIOM.

CornacHO JaHHOMY KPHUTEpPHI0O NPUMEHHMBIM K BOIpPOCaM IPaBOBOIO CTaTyca IOPUINYECKOTO
JMLa SIBJISIETCA MPaBO TOTO TOCYIApcTBa, HA TEPPUTOPUU KOTOPOTO HAXOJUTCS OpraH, OKa3bIBarOIIMH
pelarolee BIUSHUE Ha YNPABICHHUE J€IaMU KOMIIAHUU. BaXXHO OTMETUTH, YTO peub MJET HE O MECTE
HaXOXJCHUS, (OpMAIbHO 3a(pUKCUPOBAHHOM B YUYPEAMUTENbHBIX JOKYMEHTaX KOMIIAHHHM, a O
(akTHUECKOM MecCTe, OTKyJda BEAETCS yIpaBlIeHHUE JelaMHU KOMIAHUM B JAHHBII MOMEHT BpPEMEHH
("sddexTuBHAT" OCEMTOCTS).

3). KpuTepHueM LIEHTpa IKCIUTyaTalllK (KpUTEPHIl MecTa OCYILIECTBICHHUS] OCHOBHOM J€SITeIbHOCTU
IOPUAMYECKOTO JIMIA): JIMYHBIA 3aKOH OINpeAessieTcs] M0 IpaBy rocyAapcTBa, Ha TEPPUTOPUU KOTOPOTO
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IOPUAMYECKOE  JIMIIO0 MPEUMYIIECTBEHHO BEAET CBOI  IPEANPUHUMATENBCKYIO  JIEATeIbHOCTh
(oCyIIECTBIISIET OCHOBHYIO MaccCy AEJIOBBIX ONEparuii).

4). XxpUTepHii KOHTPOJIS: JIMYHBIN 3aKOH OMNpEeAesseTcs MO MpaBy OeHepHUIMAapHOTO BIAJENbIa
JAHHOTO  IOPUAMYECKOro JiMla (KpUTEpUH  TrOCyJapCTBEHHOM  IMPUHAMJIEKHOCTH  YYAaCTHHUKOB
IOPHUINYECKOTO JIUIIA)

Oxapakmepu3syiime npageo, NPUMEHUMOE K OMHOWIEHUAM HpeOCmagumenscmed u
0ogepeHHocmu.

Cornacho 1. 2 ct. 154 I'K P®, onHOCTOpOHHEH CUMTAETCS ClIeJKa, JJIsl COBEPUICHUS] KOTOPOMl B
COOTBETCTBUU C 3aKOHOM, HHBIMHU MPABOBBIMH aKTaMU WM COTJIAIIEHUEM CTOPOH HEOOXOJUMO U
JIOCTaTOYHO BBIPAXKEHUS BOJM OJHON CTOPOHBI. COOTBETCTBEHHO IOJIOKEHMS, IPETYCMOTPEHHBIE K
dopme caenKu, MPUMEHSIOTCS K TOBEPEHHOCTH.

B cootrBerctBum co cr. 1217 'K P®: k o0s3arenbcTBaM, BO3HMKAIOUIMM U3 OJHOCTOPOHHUX
C/IEJNOK, €CIM WMHOE HE BBITEKaeT M3 3aKOHA, YCJIOBUH WJIM CYIIECTBA CHEJIKH JIMOO COBOKYITHOCTH
00CTOSITENBCTB JIeN1a, MPUMEHSIETCS MPaBO CTPaHbI, Ie HAXOAUTCS MECTO >KUTEIhCTBA WM OCHOBHOE
MECTO ACSITeILHOCTH CTOPOHBI, MPUHUMAIOIIEH Ha ceOst 00s13aTENbCTBA 110 OJHOCTOPOHHEH CIEIKe.

Cpoxk jelicTBUS JOBEPEHHOCTH U OCHOBAHUS €€ MPEKpallleHUsl OMPEENIOTCs M0 MpaBy CTPaHbI,
rze Oblja BbIZJaHa TOBEPEHHOCTbD.

[Ipu ompeneneHun npasa, NPUMEHUMOrO0 K OTHOUIEHUSIM JOOPOBOJIBHOIO MPEICTABUTEILCTBA,
ClelyeT pa3rpaHMyYMBaTh OTHOLICHMS, BO3HUKAIOLIME MEXKAY IPEICTaBIsSEMbIM M IPEICTaBUTEIIEM
(lanee Tak)xe - BHyTPEHHUE OTHOILIEHUS ), C OAHON CTOPOHBI, U OTHOLIEHUSI MEK/Y MPEACTABISEMbIM WU
IPEJICTAaBUTENIEM U TPETHUM JIULIOM (JlaJIee TaKKe - BHELTHUE OTHOLLIEHUS ), C IPYTrOi CTOPOHBI.

K noroBopHbIM 00si3aTelIbCTBaM, BO3HUKAIOIIUM M3 CHEIKH, COBEPILIEHHOW MpeICTaBUTEIEM OT
UMEHHU TPEJCTABIAEMOT0 C TPETHUM JIMIOM, Takke NpUMeHsATcs obmue npaBuina ['K PO 06
OTpeieNIieHuu JIOTOBOPHOTO cTaTyTa, a uMeHHo cT. 1210 - 1214 'K P® (IlocranoBnenue I[lnenyma
BepxoBroro Cyaa P® ot 09.07.2019 N 24 "O npuMeHEHHMM HOPM MEXIYHApOJHOT'O YaCTHOIO IIpaBa
cynamu Poccuiickoit ®eneparmn").

ITo cmbicny mynkrta 1 ctateu 1217.1 'K P®, ecnu npeacraBnsieMblii He BbIOpajl MPUMEHUMOE
IIPaBO B JJOBEPEHHOCTH JIMOO BHIOpAHHOE MPAaBO B COOTBETCTBUU C 3aKOHOM HE IMOJIEKHUT IPUMEHEHHUIO,
BHEIIHHE OTHOLICHMS MPEACTaBUTEIbCTBA PETYIHUPYIOTCS TMPAaBOM CTpaHbl, TJ€ HAXOAUTCS MECTO
YKUTEJIbCTBA WJIM OCHOBHOE MECTO JI€ATEIbHOCTH IPEICTaBUTENS

Paspewiume onucanuyro cumyayuio ¢ RO3UUUN POCCUNCKO20 NPAGORPUMEHUMENA, OUCHUE
00600bl CMOPOH.

Bomnpocsl npaBocriocoOHOCTH CTOPOH (JIMUHBIM 3aKOH FOPUAMYECKOTO JIMIA), TPEACTaBUTENbCTBA
U JIOBEPEHHOCTH (TIPUMEHSETCS MPaBO CTPAHBbI, IJI€ HAXOAUTCS MECTO )KUTEIbCTBA MIIM OCHOBHOE MECTO
JESITEIbHOCTH CTOPOHBI, NMPUHUMArOIIed Ha ceds o0s3aTenbcTBa MO OJAHOCTOPOHHEW crenke) OyayT
PErylIupoBaThCsl UCXO/I U3 CAMOCTOSITENbHBIX KOJUIM3HOHHBIX IPUBSI30K.

Opnako, B cootBercTBUM ¢ M. 3 cT. 1202 'K P® ropuandeckoe JuIl0 HE MOXKET CChLIAThCS Ha
OrpaHMYEHUE MMOJIHOMOYHUI €ro OpraHa WM MpeACTaBUTENS Ha COBEPILEHUE CIIEIKH, HEU3BECTHOE MPABY
CTpaHbl, B KOTOPOW OpraH MM IPeACTaBUTENb IOPUINUECKOIO JUIAa COBEPIIMII CAEINIKY, 32 UCKIIOUEHUEM
cllyyaeB, Koraa OyJeT JIoKa3aHo, 4TO JIpyras CTOPOHA B CENKE 3Hajla UJIM 3aBelOMO JO0JDKHA Oblila 3HATh
00 yKa3aHHOM OTPaHUYECHHH.

Jlaxke eciy B yUpeIUTEIbHBIX JOKYMEHTaX (PUPMblI YCTAHOBIJICHBI OTPAHUYEHUS B MOJTHOMOUUSX
JTUPEKTOpa, TO MPH COBEPIICHUU CIIETOK MHOCTPAHHOE IOPUANYECKOE JINLIO HE MOKET Ha HUX CChUIAThCH,
IIOCKOJIbKY OHM HEU3BECTHHI IIpaBy PD.
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B cootBerctBuM ¢ 1 1. ct. 183 I'K P®, npu OTCYyTCTBMM MOJHOMOYUM JE€HCTBOBATH OT UMEHH
JIPYroro JHIa WK P MPEBBIIMICHUH TaKUX MMOJTHOMOYHUH CENIKA CYUTAETCS 3aKJIIOUEHHON OT UMEHHU U B
MHTEpEecax COBEPIIUBILIErO €€ JIMIA, €CJIM TOJBKO JIPYroe JHIO (MpEeACTaBIsieMblil) BIIOCIEIACTBUU HE
0JI0OPUT NaHHYIO CIIENKY.

DopMylIMpoOBKa «B JaJbHEHIEM HHIAWICKAas KOMIIAHWSA HapylIMia CBOM O0S3aTENbCTBA IO
3aKJIFOYEHHOMY JIOTOBOPY» CBUAETEIBCTBYET O MIPU3HAHUM CJICIIKH.

Crenka npu3HaeTCs 3aKIIOYCHHOU, TPUMEHSIOTCs nojioxkeHus cT. 393 'K PD: nomkauk obs3aH
BO3MECTHTh KPEIUTOPY YOBITKH, NPHUYMHCHHBIC HEHCIIOJHEHHUEM WJIM HEHAJIC)KAITUM HCIIOTHEHUEM

00s3arenbcTBa. Y OBITKU OIIPEACIIIIOTCA B COOTBCTCTBHU C IIpaBHUJIaMH, IPEAYCMOTPECHHBIMU cratber 15
I'K PO.

YACTD 3. (ne nybonuxyemcs)
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