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I. TEKYIIIUA KOHTPOJIb

TEOPETHUYECKHI OITPOC

Pekomenoayuu no noo2omoske K meopemudeckomy onpocy

Iloocomoska k meopemuyeckomy Onpocy OCYWecCmensiemcs Ha OCHO8e U3YUeHUsl YYeOHOU U
O00NONHUMENbHOU TUMEPAMYPbL.

OcHoguas yenvb pabomvl ¢ JIUMepamypol — 5MO U3GleYeHue u3 mexKcma HeobxXoo0umou
ungopmayuu, cnocobcmayrowei GopmMuposaHurd NpPogheccUOHAIbHLIX KOMNEMeHYUull, 6 CUly ue2o,
2NIABHLIM  NPABUNOM  pabomvl ¢ MEKCMOM S61emcs CO3HAMENbHoe YC80eHUe NpPOYUMAHHOZO0,
KpUmMu4eckoe OCMbICIeHUe e20 COO0epIHCAHUs, 8 X00e KOMOPOo20 NPOUCXOOUm HOCmeneHHoe 21yboKoe
OCMbICIIEHUE MeOPemUudecKux NOJOHNCEHUN MeNCOYHaAPOOHO20 YACMHO20 Npaéd, 6blOeNeHUe OCHOBHbIX
uoetl, cucmemvl ape2ymeHmos, Hauboee APKUX NPUMepos8 u m.o., Kpome mozo, 0033amebHbIM NPAGUIOM
ABNACMCS  BbIACHEHUE 3HAYCHUS] HE3HAKOMbBIX C/l08, MEPMUHOS, BblPANiCeHUU, HeU38eCmHbIX UMEH,
HA38AHUII.

Pexomenoyemcs npu  pabome ¢ aumepamypou  oCywecmenimv — KOHCHEeKMUposauue
MeopemuyecKo20 Mamepuaia no OCHOBHLIM BONPOCAM OUCYUNIUHBL NYymeM COCMABNeHUs. ONOPHO20
KoHcnekma. Koncnekmuposanue no36onum cocpe0omoyums GHUMAHUE CMYOeHmd HA KIYesblX
npooOIeMax meopuu MeicOYHAPOOHO20 YACMHO20 NPAdd, NOO20MOBUMbCI K NPAKMUYECKUM 3AHAMUAM NO
oucyuniuxe, a makaice 001e2yums NOGMOPEHUe 0CEOEHHO20 MAMEPUANA NPU NOO2OMOBKE K IK3AMEH).

Koncnexmupoeanue npeocmaensem cobou Kpamkoe U NOCIe008AMENbHOE  U3NONCEHUE
CO0epHCanUsL NPOUUMAHHO020. [ cCOCMAasieHUuss ONOPHO20 KOHCNEKMA YeaecooOpasHo npudepICUsamsCs
CedyIoUWUX IManos pabomai:



- n0020MoBUMeENbHAL PAbOMA: COCMAGIEHUEe CRUCKA JUMepamypbl U HOPMAMUBHLIX NPABOBbIX
aKmos, HuMamenbHoe YmeHue MmeKcmos, NoONeHCaujux KOHCHeKMUpOBaAHUIO,;

- cocmaeieHue 21occapus;  YMmoyHeHue 8 CHpPAGOYHOU Jumepamype HenoHsmHbIX Clo8 U
BbIHECEeHUeM CNPABOYHLIX OAHHBIX 8 KOHCNEKN,

- cocmaeieHue NAaHa ONOPHO20 KOHCHEKMA: 6blOelumsb 6 NPOYUMAHHOM 21d6HOe, COCMAasUMb
NAaH, npeoCmasnauuil cobol nepeyeHb 3a20l08K08, N003d20]08K08, B0NPOCO8, NOCIe008AMENbHO
PACKPbIBAEMBIX 3amMeM 8 KOHCNeKme,

- hopmynuposka mesucos: mezuc — 3Mo KpAmMKo CHOPMYIUPOBAHHOE NOJIOANCEHUE, OISl JIYHUIE2O
VCBOCHUSL U 3ANOMUHAHUSL MAMEPUANA Clledyem 3anucbléamsb mMe3Uuchbl CGOUMU CIOBAMU;

- 00Ka3bl6aHUe MEe3UCO8: ME3UCHl, 8bl0BULAEMble 8 KOHCNEKMe, HYHCHO 00KA3bl8amb, HOIMOMY 8
KOHCHEKMme HYICHO Ompa3umv OCHOBHble 00800bl, 00KA3bI8AIOWUE UCHMUHHOCIb DACCMAMPUBAEMO20
mes3uca, 8 dMoi yacmu ciedyem 0eiams CCbLIKU HA NOJIOHCEHUS HOPMAMUBHBIX NPABOBBIX AKMO8, 8 MOM
yucie, 8 KOHCNeKme yenecoodPazHo NPUEOOUMb NPUMEPHI.

Cnedyem nomHums, umo 2laéHoe 6 omeeme HA MeopemuyecKull. 8ONnpoc He obveMm, a
cooepocanue. B Hem O0ndicHbL ObIMb  OMPANCEHbI OCHOBHBIE NPUHYUNUATbHBIE NOJIONCEHUSL NO
meopemuyeckomy 6onpocy oucyuniunsl. He cnedyem docnosno eocnpouzeooums codepoicanue y4eOHOU
JUMepamypwvl, OCHOBHbIE NOJIOANCEHUS YelecO0bpasHee U3azames KpamKo, C80UMU C08aMU, 3A00MACH O
cmusie U 8blpasuUmenbHOCmu uznodcenus. Ilpu smom 8 ciyuae 3auMCmMEO8anUll HeoOX0OUMO NOHUMAMb,
Ybsl MOYKA 3PEHUS U U3 KAKO20 UCTOYHUKA NPUBOOUMCS CIYOEHMOM.

Obpawaemcs énumanue, Ymo npu omeeme Ha 60NPOC He Mpedyemcs 0emalbHO20 AHAIU3A HOPM
UHOCMPAHHO2O NpaAsd, MaKue npumepvl NPUBOOSMCA UCKIIOYUMENbHO 6 UYelsax WIICmpayuu
MeopemuyecKoe0 Mamepuala 8 mex Ciyudsix, Ko2oa mpeoyemcs oCyuecmseums CpasHUMeNbHbIlL AHAIU3
HOPM POCCULICKO20 U UHOCIMPAHHO20 MENCOYHAPOOHO20 YACMHO20 NPAsd.

3ananne 1. Cioco0bl yCTAHOBJICHHUS COAEPKAHUA HOPM MHOCTPAHHOIO NMpPaBa.
Pexomenoayuu k ewvinonunenuto: Ilpu noozomoske K NpaKmuyecKum 3aAHAMUAM CHLYOEHMY
PEKOMEHOYem sl NPUOEPAHCUBAMBCS CeOVIOUjell MexXHOI02UU!

— 6HUMAMENbHO U3YHUUmb CanpOfCClHZ/le eonpoca,

— Haumu u npopa6omamb coomeemcecmeyrowue pa3()€]lbl 6 p€KOM€H008aHHblx HOpMAamueHvblx
OOKYMEeHMax, OCHOBHOU U OONOIHUMENbHOU TUmepamype;

— npooymamv  pAa3eepHymuvli  Omeem Ha GONPOC, ONUPAACH HA  ONOPHLIL  KOHCHEKm,
COCMAGIEHHDIL 68 X00e 0C80EHUsL OCHOBHOU U OONOJIHUMENAbHOU Jumepamypeol.

Knrwou omeema/peuwtenue: 11oBceMecTHO NENCTBYET NPE3YMIILIUS «IIPAaBOIPUMEHUTEND 3HAET CBOE
paBo», MPHU 3TOM 3HATh «UyKO€» IMpaBO HE 00s3aH HUKTO. B cmiy 3TOro o6crositenbcTBa B XOJ€
NPUMEHEHUS KOJUTM3MOHHON HOPMBI BO3HUKAET MpoOieMa HEOOXOAMMOCTH YCTAHOBJIEHUS COJEP KAHUS
HOPM HHOCTPAHHOIO IpaBa, MOJAJIEXKAIIEero MPUMEHEHHIO B COOTBETCTBHM C KOJUIM3MOHHOM HOpPMOM
CTpaHbl CyJa K KOHKPETHOMY IIPaBOOTHOIIEHHIO. B mpoliecce paspemieHus AaHHOM MpoOIeMbl
HEO0OXOMMO HAMTH OTBET Ha CJEIYIOIINE BOIPOCHL: KTO, KaK, B KAKOM 00bEME U B KaKUE€ CPOKHU JIOJIKEH
YCTAaHOBUTBH COJIEP)KAHUE HOPM HMHOCTPAHHOIO MAaTEpUalIbHOIO IpaBa s LEJIeH peryJupOoBaHUs
TPaHCTPAHUYHOTO NTPAaBOOTHOILLIEHUS.

CriocoObl yCTaHOBIIEHHSI COJIEPKAHUS WHOCTPAHHOTO MpaBa, KOTOPHIMH MOXKET BOCIOJIB30BAThCS
00s13aHHBIA CYOBEKT, 3aKPEIISIOTCS B HOPMaxX 3aKOHOJIATeNbCTBA «CTPAHBI Cya» U B OOJbIICH CTeeH!
OTHOCATCSI K HOPMaM IPOLECCYATbHOI0, HEXKEIN MaTEPHAIBHOIO IpaBa. B MeXIyHapogHOM 4YacCTHOM
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IpaBe CIOXHUINCH JIB€ IPOTHUBOIMOIOXKHbIE TEHIECHIIMN OTHOCUTENIbHO 00beMa MOJIHOMOYUI CyOBEKTOB B
paMKax YCTaHOBJIEHHUSI COJEpXaHUS MHOCTPAHHOTO MAaTEPHUAIbHOIO MpaBa — HEOTPAHUYEHHBINH CIUCOK
CHOCOOOB, TATOTCIOMMH K BO3MOXXHOCTH HCIIONB30BaHUSA JIOOBIX HCTOYHHMKOB WHQPOpPMALUHU, H
UMIIEPaTUBHO 3aKPBITHII IIepeueHb CIIOCOOOB YCTAHOBJICHUS COJCPKAHUS HHOCTPAHHOTO MaTEPUAIBHOTO
npasa, MPeAIoaraloufi MPUBICUYEHUE TOJIBKO OPHUIMATIHHO MOATBEPKACHHON HH(OPMAIIHH.

Hopwmsr netictByromero 3akoHomarenbeTBa (1. 2 ct. 1191 T'K PO, cr. 166 CK PO, cr. 14 AIIK
P®) otHocut Poccuio ko BTOpOI rpyIiie CTpaH, TOMYCKAIOIIUX UCIOJIb30BAaHUE TOJIBKO O(HUIHATIbHBIX
HMCTOYHUKOB MH(OpPMAIMH O COJIEPKaHUKM HOPM HMHOCTPAHHOTO MaTepHalbHOro npaBa. Ha nacrosmmii
MOMEHT MPEeIyCMOTPEHbI CIEAYIOIUM BO3MOKHOCTH IPABOIPUMEHHUTENS: oOpallleHue C 3alpocoM B
MunucrepceTBo octuin PO, obpaienue ¢ 3arpocoM B KOMIIETEHTHBIE OpTaHbl, IPUBJICYEHUE SKCIIEPTa.
Kpome Toro, mpaBonprMEHUTENb MOXET BOCIOJB30BAThCSA COJEHCTBUEM CTOPOH, NPUHUMAs OT HUX
JOKYMEHTBI, cojieprKaire nH(GOpMaIio 0 COAepKaHUU WHOCTPAHHOTO MpaBa. Bmecre ¢ Tem, ciemyer
UMETh B BHUJY, YTO MPABOIPHUMEHUTENh HE BIPABE OMUPATHCS Ha COOCTBEHHbIC MMEIOIIMECS 3HAHUS 00
MHOCTPAaHHOM TIpaBe, B TOM 4YHCIIE, MMOJIYYCHHbIE UM MPU PACCMOTPEHHH W Pa3pelieHud HHOTO Jieia C
y4acTUEM HWHOCTPAHHOTO »dJieMeHTa (MHBIMU CJIOBaMH, KXl pa3 MpaBONPUMEHUTENb JOJKEH
OpEeINPUHUMATh MEphl Ul yCTAHOBJICHUS COACPNKAHHMS WHOCTPAHHOTO IIpaBa, NPUMEHUMOTO K
KOHKPETHOMY MPaBOOTHOIICHUIO).

OO6pamenue ¢ 3anpocoM B MuHuctepcTtBo octuimu P® Ha3BaHO B mepeyHe CrocoOoB
YCTAHOBJICHHS COJICP)KaHUsI HOPM HHOCTPAHHOTO MaTEepHAIBHOTO IMpaBa IMEPBBIM. DTO OOYCIOBJICHO
0Cc000#1 KOMITETEHIIUEW JaHHOTO OpraHa MCIOJHHUTENIbHOW BiacTu. B coorBercTBuuU ¢ [lonoxkenuem o
MuHucTepcTBE IOCTULMH, OJHUM U3 €ro IIOJHOMOYUM SIBJISIETCS COJEHCTBUE B YCTaHOBJIEHHUU
COJIep’)KaHUsl HOPM HMHOCTPAHHOTO IIpaBa, B TOM 4YHUCIE, MOCPEACTBOM OOMLICHHS C YUPEXKICHUSIMU
IOCTUIIMU HMHBIX CTPaH B COOTBETCTBHHM C TMOJOKEHUSMU MEXKIYHAPOJIHBIX J0roBopoB. s 1eneit
YCTaHOBJIEHUSI COJAEpPKaHUsI HOPM HWHOCTPAHHOIO IpaBa HUCIOJIb3YETCS JIBa THUIA MEXKIYHAPOIHBIX
JIOTOBOPOB: corjameHuss 00 HHPOPMALMOHHOM IIPAaBOBOM OOMEHE M COTJIAIIEHUs O MPaBOBOM MOMOIIIH.
OTcyTcTBHE MEXIYHAPOAHBIX COTJAIIEHUH, MPEANoiaralonmx OOMEeH MpaBoBOM HHGopMaluei, He
IPENSITCTBYET OOpAIIEHHUIO C 3allpOCOM B YUPEXKJECHHS IOCTUIMU COOTBETCTBYIOIIETO rocyAapcTBa B
NOpSAKE TaK Ha3blBAEMOM MEXIYHApOJHOM BEXJIMBOCTH, OJHAKO COBEPILIEHHO HE TapaHTHPYET
NoJlyueHue He0OX0AMMON HH(POPMAIIUHU B I0IyCTUMBIE CPOKH.

Taxxe cpeau cnocoOOB YCTaHOBJIEHUS COJAEpPKAHME HOPM HHOCTPAHHOIO IpaBa Ha3BaHO
oOpailieHue 3a coIecTBHEM K MHBIM KOMIIETEHTHBIM OpraHaM U yYpeKICHHUSM BHE 3aBHCHUMOCTH OT UX
TEPPUTOPUATBHOrO pacnojioxeHus (B Poccum mnu 3a pyoexxom). 31ech HEOOXOAMMO aKIEHTHPOBAThH
BHHMaHHE Ha TOM, YTO POCCHICKHUI MpaBOMPUMEHHUTENb BIIpaBe OOPATUTHCS 3a COACUCTBHEM HE K
ao0oMy opranHy (yUpekIeHHUIO), a TOJbKO K KOMIIETEHTHBIM JIHIIaM, TO €CTh TeM, KTO oOiamaer
KOMITETCHIINEH, HAJCJICH TOJHOMOUYHAMH TI0 cOopy wuHpopmamuu 00 WHOCTpaHHOM TmpaBe. llonx
KOMIIETEHIIMEN B TaHHOM CiIy4ae TPaJuLMOHHO MTOHUMAETCS COBOKYITHOCTh HOPMATHUBHO YCTaHOBJICHHBIX
MOJIHOMOYHI, TTpaB U 00s3aHHOCTEN KOHKPETHOTO MyOJIMYHOTo opraHa (yupexaeHus). imeHHo nmoatomy,
MpekK/e YeM HAlpaBUTh 3alpOC O COACHCTBUM B YCTAHOBJIIEHUH COJEpPKaHUS HOPM MHOCTPAHHOTO MpaBa,
MPaBONPUMEHUTEND JOHKEH YJOCTOBEPUTHCS B HAIMYUU KOMIIETEHLIMM TOTO JIMIA, K KOTOPOMY OH
cobupaercs oOpatuThes. Takue yrmoJIHOMOYEHHBIE JIMLA MOAPA3/EIAIOTCS Ha JIBe KaTerOpuu:

1) nmuna, obnamaromue ooIeld KOMIIETeHIIMEH, KOTOPBIM MOYKHO HAMpPaBISATh 3aMPOCHI 1O JTIOOBIM
HaIlpaBJIEHUSIM MPABOBOIO PEryJIMPOBAHUSI — Ha HACTOALIMNA MOMEHT MOMHUMO MUHHMCTEPCTBA FOCTUIIUU
P® x HUM OTHOCATCS TOJIBKO KOHCYJIBCKHE YUpekKIeHUs Poccun Ha TEppuUTOpUHM WHOCTPAHHBIX
roCy/apcTB, KOTOpPbIE B COOTBETCTBMM C HOPMaMH JIEWCTBYIOIIETO 3aKOHOJATENbCTBA O KOHCYJIbCKOU



JESTEIbHOCTH OCYIIECTBISIOT (OopMUpOBaHHME OaHKOB J@HHBIX [0 3aKOHOAATEIbCTBY TIOCYyJapcTBa
npeOBIBaHMS, @ TAK)KE OCYHIECTBISIOT (PYHKIIUH 110 BOIIPOCAM MPAaBOBOW OMOIIY;

2) nwuima, o0majarolue CrelUaTbHOW KOMIICTCHIIMEH, MMEIOIINE CIIOCOOHOCTh MPEIOCTABHUTH
UHPOPMALIMIO TOJBKO 10 OTIENbHBIM BONPOCaM MPaBOBOrO perynmupoBanusa. K uymcmy Ttakux
YIOJTHOMOYEHHBIX JIUI] MO)KHO OTHECTH:

— @epepanbHylo CIyX0y 10 HaA30py B cepe CcBsI3U, HHPOPMAIMOHHBIX TEXHOJIOTHIA U MAaCCOBBIX
KoMMyHHKaImii (PockoMHaa30p) — Mo BompocaM 3aluThl MPaB CYOBEKTOB MEPCOHAIBHBIX
JTAHHBIX KaK COCTAaBHOM YaCTH JMYHBIX HEUMYIIECTBEHHBIX MPaB (PU3HMUECKUX JIUIL

— @epepanpHyl0 CIyX0y MO HHTEUIEKTyaldbHOM cobcTBeHHOCTH (PocmaTeHT) — mo Bompocam
IPaBOBOTO PET'YIMPOBAHUS OTHOLICHUH B cpepe MHTEIUIEKTYaIbHOW COOCTBEHHOCTH

— Henrtpansubiii 6ank Poccuiickoit deneparuu — 1Mo BompocaM, CBSI3aHHBIM C PETYJIMPOBAHUEM
(MHAHCOBBIX PHIHKOB, (DMHAHCOBOM AEATENBHOCTH, PhIHKA IIEHHBIX OyMar 1 pacyeToB

— ToproBo-npomsbinuieHHas nanaty Poccuiickoii denepanuu u BXOASIINE B €€ CHCTEMY TOPrOBO-
MPOMBINUICHHBIE ManaTthl cyObekToB Poccuiickoit @enepanuu — Mo BOMpPOCaM pPEryIupOBaHUs
IpeIIPUHUMATEIBCKOMN 1€ TEIbHOCTH

— Ilencuonnsiit poua Poccuiickoit @enepanuu — 1o BOIpocaM peaiu3aluy MpaB Ha MeHCUOHHOE (U
colanbHOe) obecrieueHrne GU3NISCKUX JIHI

— HOTapuycoB (KaK roCyAapCTBEHHBIX, TAK U 3aHUMAIOLINXCSA YaCTHOM MPaKTUKOM) — 10 BOIpocaM
HACJIEICTBEHHOTO MpaBa.

Tperuit cmoco0, K KOTOPOMY MOXKET OOpaTUTbCS POCCHUICKUN MPaBONPUMEHUTENb MpU
YCTaHOBJICHUHM COJAEPKAHMS HOPM HWHOCTPAHHOIO IIpaBa, JTO MpPHUBICYEHHE OJKcrepTa (JIHIa,
o0Jaiarouero CcreluaJbHbIMU 3HAHUSIMHU II0 KacaloIMMCS paccMaTpUBaeMoro jeina Borpocam). B
Ka4eCTBE IKCIEPTa MOXKET OBITh MPUBIICUYEH POCCUHCKUN WIIM WHOCTPAHHBINA TpakJaHHWH, 00JIaJaroInit
CHEIMAIbHBIMM TIO3HAHUSIMM B OOJIACTM HMHOCTPAHHOIO IpaBa, KOTOPbIE MOTYT IOATBEP)KAAThCS
CHelHMallbHbIM 00pa3oBaHUWEM J3TOr0 JIMLA, €ro Hay4YHbIMH pa3pabOTKaMH U HCCIEAOBAaHUSAMU,
NPaKTUYECKON JesITeIbHOCThIO B cpepe MHOCTPAHHOrO MpaBa. Takke MPOBEJEHHE SKCIEPTU3BI MOKET
ObITh MOPYYEHO CHEIHATU3UPOBAHHOMY YUPEXKJICHHIO (B TOM 4HCie, 00pa3oBaTeIbHOMY, HAay4yHOMY,
y4yeOHOMY), MPHU YCIOBUHU, YTO B €r0 CTPYKTYpPE €CTh CTPYKTYpHBIE MOJpPAa3/eNeHUs, 3aHUMAOIUecs
WCCJIEIOBAHUSMU WHOCTPAHHOI'O IpaBa, MPU 3TOM MPaBONPUMEHUTENb JIOJKEH PYKOBOJICTBOBATHCS
JEMCTBYIOIIMM 3aKOHO/ATENILCTBOM, PETYIUPYIOIIMM BONPOCHl Ha3HAU€HUs W MPOBENEHUs CyaeOHOI
JKCIIEPTU3BI.

CropoHaMm NpaBOOTHOILIEHUS MPEJOCTABICHO HEOCIIOPUMOE CYOBEKTUBHOE MPABO COACHCTBOBATH
POCCHUICKOMY IpPAaBONPUMEHHUTENIO MPU YCTAHOBJIECHUHM COJIEpP)KaHUsS HOPM HHOCTpaHHOro mpasa. s
9THUX LIE€JIeH JIMlla MOTYT MPECTABIATH JOKYMEHTBI, CoAepkKalire HeoOX0IMMYI0 HH(POpPMaINIO, KOTOpPhIE
MPUHUMAIOTCSI U OLIEHUBAIOTCS MPABOINPUMEHUTENEM HAPSAY C UHBIMU J10Ka3aTEIbCTBAMU COJIEpPKaAHUS
HOPM MHOCTPAaHHOI'O IIpaBa. B kayecTBe TakMX AOKYMEHTOB MCIOJB3YIOTCS 3aKJIIOUEHUS CIELMAIUCTOB,
o0Jafaomux CHelualbHBIMA 3HAaHUSMU 10 BOMPOCAM HWHOCTPAHHOTO TIpaBa M TPAKTHKH €ro
NPUMEHEHHUS, U IMCbMEHHBIE JI0Ka3aTeNIbCTBA (JIOKYMEHTHI), HCXO/SAIINE U3 HHOCTPAHHOTO TOCYIapCcTBa.
B cnyuyae mpencraBiieHHs JOKYMEHTOB, MMEIOIIMX HHOCTPAHHOE IMPOUCXOXKIEHHE, CIEIyeT HMETh B
BUJY, UYTO POCCHUHCKMHA NPaBONPUMEHHUTEIb MOXKET HCIOJIb30BaTh MX MPU PEHIEHUH BOMPOCOB,
CBSI3aHHBIX C KOHKPETHBIM TPAaHCIPAHUYHBIM MPABOOTHOIIEHHWEM, TOJBKO B CIy4yae HMX HajJIexaiiei
Jerajau3aluy, MO3BOJISAIONIEH MPU3HATh IOPUANUECKYI0 CUITy MHOCTPAHHOIO JIOKYMEHTa Ha TEpPUTOPHUU
Poccuiickoit denepanumn.



3aganne 2. MaTepuajbHO-PABOBOE H KOJUIM3HOHHOE PeryJHpOBaHHe MPeICTABUTEIHCTBA
U I0BEPEHHOCTH
Pexomenoauyuu k ewvinonunenutro: Illpu noocomoske K NpaAKMUYECKUM 3AHAMUIM CHYOEHMY
PEKOMEHOYEMCsl NPUOEPHCUBAMBCS CeOVIOUjell MEeXHOI02UU!
— BHUMAMENbHO UBVUUMb COOEPICAHUe BONPOCA, ONpedeums Mecmo 80npoca 8 obuem
CO0ePIHCAHUU MEMbL, €20 C853b C OPYSUMU BONPOCAMU,
— Haumu u npopabomamsv cOOMEEMCMEYIOWUE pa30eibl 8 PEeKOMEHOOBAHHBIX HOPMAMUBHBIX
OOKYMEeHMax, OCHOBHOU U OONOIHUMENbHOU TUmepamype;
— npooymMamv  pAazeepHymvlil  OmMeem Had GONPOC, ONUPAACH HA  ONOPHLIL  KOHCHEKM,
COCMABIEHHDILL 8 X00€ 0C80EHUsL OCHOBHOU U OONOTHUMENbHOLL TUMepamypbl,
—  8bIABUMb NPODIEMHbLE ACNEKMbl 8ONPOCA, NPOOYMAMb C80€ NOHUMAHUe nymel U cnoco608 ux
pewieHust

Kntou omeema/pewenue: Ilpexe yeM nepeiTH K XapaKTEPUCTUKE MaTEPUATILHO-TIPABOBOTO
U KOJUTM3MOHHOTO PETyJHpPOBAHMS IPEICTABUTEIBCTBA W JOBEPEHHOCTH, HEOOXOAMMO ONpPEICTHUThH
noHsitue npeacraBurenscta. B cuny m. 1 ct. 1187 'K PO «llpu omnpenenenun mpasa, MoIeKaIIEro
IPUMEHEHHUIO, TOJIKOBAHUE IOPUAMYECKUX IOHATUN OCYIIECTBISETCS B COOTBETCTBUU C POCCHUICKUM
IIPaBOM, €CJIM NHOE HE IPEyCMOTPEHO 3aKOHOM.

B poccuiickom mnpaBe, B 4acTHOCTH, B Yy4eOHHMKE IO TpakJaHCKOMY IpaBy HOJ peAaKuuen
b.M. I'oHrano, mox mpencTaBUTENbCTBOM ITOHMMAETCA «TPaKJaHCKOE IIPAaBOOTHOLICHHE, B CHUILY
KOTOpPOr0 INPaBOMEPHBIE B IpeleNax MaHHBIX IOJHOMOYMM IOPUIUYECKHE IEHCTBUSA OJHOIO JIMLA
(mpencTaBUTENsl) OT MMEHM JPYroro juvua (IpeacTaBiIsieMOro) BIEKYT 3a COOON BO3HUKHOBEHHE,
U3MEHEHHE WIM IpeKpalleHue NpaB U 00A3aHHOCTEH HEMOCPEACTBEHHO Ul INPECTaBIIIEMOro». OTH
OTHOUIEHHUSI HWMEHYIOTCSI ~OpraHU3alMOHHBIMH. 3ayacTyl0 OTHOLIEHHS 10 TPaHCTPaHUYHOMY
IIPEACTABUTENBCTBY SIBIISIIOTCS MPEIMETOM PELIECHUs IPEJBAPUTEIBHOTO KOJUIM3UOHHOIO BOIIPOCA, HAa 3TO
oOpartnaercst BHUManue Jlro6osrio bopuconoii ['yoBrueBoil.

Taxxxe B MUII ncnone3yercs TepMuH «MexIyHApOJHOE KOMMEPUYECKOE MMOCPEAHUYIECTBOY. TaK, B
yueOHuke «MexayHapogHOe KOoMMepueckoe IpaBo» moJ penakuuedl Bnaaumupa @enopoBuya
[ToroHomyno oTMevaercsi, YTO SKOHOMUYECKHE MHTEpPechl MOIYT cO37aBaTh s OH3HECMEHOB
«...HE0OXOAMMOCTb NMPHUHATHS YIPABIEHYECKOr0 (OPraHU3alMOHHOI0) PELIeHUs, a UMEHHO MOpYyUYeHHUs
BECTH HEKOTOpBIE Jiea MPEAIPUHAMATENS APYTUM JULam». Takux JIMIL aBTOPbI Ha3bIBAIOT, HAIPUMED,
NOCPEAHUKAMH, MPEJCTABUTENSAMHU, areHTaMu. Takoro pojaa MOCPEIHUYECTBO CYIIECTBYET B paMKax
Pa3IUYHBIX JOTOBOPHBIX KOHCTPYKLMMN: areHTUpoBaHUs (B TOM 4HCIE JIOTOBOP KOMMEPYECKOTO
IPEJICTaBUTENICTBA (KOMMEPUECKHIM areHTCKU J10roBOp), MOPYYEHHUs, KOMHUCCUH, TOBEPUTEIHHOIO
yIpaBiIeHUS] HMYLIECTBOM. Takke B YINOMSHYTOM Yy4YeOHHMKE OTMEYArOTCsl JIOTOBOPHI CIy4yailHOTO
nocpegHUYecTBa (O BBINOJIHEHWH AareHTCKUX YCIYyT pa3oBOr0 XapakTepa), AUCTPUOBIOTEPCKOE
cornamenue (Auapeit IOpreBuu bymes n Haranus Cepreesna KoBaneBckasi 0TMe4atoT CHOPHOCTh TaKOM
KBaJM(HKAIIUU, TEM HE MEHEe, aBTOPHI OIPEIEIIAIOT TAKOE COTJIAlIeHNe KakK J0TOBOp, B paMKax KOTOPOTo
MOKYTIaTeNb 0 I0TOBOPY MOCTAaBKM OTBEUYAET 32 MAPKETUHI TOBAPOB HAa KOHKPETHON TEPPUTOPUM PHIHKA
cObITa) U JOroBOp PpaHyaii3uHra.

MTII nans 1OroBOpoB KOMMEPUECKOTO IOCpEJHHYECTBAa pa3paboTaHbl TUIIOBbIE KOHTPAKTHI,
HanpuMmep, TUMOBON KoMMepueckuil areHTCKUi KOHTpakT (myOmuxamus Ne 496), TumoBoil KOHTpakT
CIIy4ailHOrO TOCpEAHMYECTBA, THUIOBOM IUCTPUOBIOTEPCKUN KOHTPAaKT. MOHONOJBHBIM HMIIOPTEP-
muctpubbtoTop: Ilyonukanuss MTII Ne 518, Tunosoii koutpakt MTII mexxayHapoaHoro ¢ppanyaiizunra:
[My6nukanus MTII Ne 557 (3Ti TOKyMEHTHI HE SBISIOTCS 003aTEbHBIMH).



Kak cmenyer w3 m. 1 cr. 1217.1 'K P®, BHyTpeHHHE OTHOUIICHUS (MEXIY MPEACTaBUTEIEM H
IIPEJCTaBISIEMbIM), BO3HUKIIME Ha OCHOBaHMM JOrOBOpa (HampuMeEp, O IMPENOCTaBIECHUU OTYeTa
IPEJICTAaBUTENIEM 110 3allpocy MPEACTaBISIEMOIO, O BbIIUIATE MOCIEAHUM BO3HArpaKJIEHUs U T.II.),
peraaMeHTUPYIOTCS IPAaBOM, IPUMEHUMBIM K COOTBETCTBYIOLLIEMY JIOTOBOPY (T.€. JOrOBOPY NOpPYYEHUs,
arentupoBanus — 1. 48 [locranoBnenus Ilnenyma BepxoBHoro Cyna P® ot 9 utons 2019 r. Ne 24 «O
MIPUMEHEHUH HOPM MEXyHApPOIHOTO YacTHOIo npaBa cynamu Poccuiickoir @eaeparumy», noamn. 13-15 m.
2 ct. 1211 TK P®). ITockonbKy OOBIYHO TOJHOMOYHUS TPEICTABUTENA O(QOPMIISIOTCS MyTEeM BBIIAYU
JIOBEPEHHOCTH, SIBJISIONICICS OJHOCTOPOHHEH CHEIKOW, MMeeT 3HaueHue mnosioxeHue cr. 1217 I'K PO,
yCTaHaBIIMBAIOIee B KayecTBe OOIIEro MpaBuiia MpUMEHEHHE K OJJHOCTOPOHHHUM CJENKaM MpaBa CTPaHbl
MecTa JKHTEIbCTBA WJIM OCHOBHOTO MECTa JEATEIIbHOCTH CTOPOHBI, NPUHUMAIOLIEH Ha cebs
00s13aTenbCTBA 10 CAEIKE, B MOMEHT COBEPLICHUS YKa3aHHOW CHEIKHU.

[IpaBoBass persamMeHTalMsi BHEIIHUX OTHOIICHUN IIPEICTAaBUTENbCTBA (OTHOIIEHUM MEXIY
IIPEJICTAaBUTENIEM WM MPEACTABIAEMBbIM U TPETHUM JIMLIOM) B LI€JIOM 3aKperieHa B 11. 2 ¢tr. 1217.1 'K P®
U BBITJISIIUT CIEAYIOIUM 00pa3oM (B MOPSIKE MPHUOPUTETHOCTH PUMEHEHHS ):

1) perimameHTanus IO MpaBy CTpaHbl, H30paHHOMY JoBepuTeneM (OOBIYHO yKa3bIBaeTcs B
JIOBEPEHHOCTH), IPU YCIIOBUU MH(DOPMHUPOBAHHOCTH TPETHErO JIHMIIA O TaKOM BbiOope. CreayeT 3aMeTuTh,
YTO TMpH 3aKIIOYEHHH CIENOK JIOBEpUTEIEM uepe3 NpPEACTaBUTENss HW3YyYCHHE JOBEPEHHOCTH
KOHTPAareHTOM SIBJIIETCS OYEBHIHBIM TpeOOBaHHMEM pPa3yMHOH OCMOTPHUTEIBHOCTH, TaKUM O00pa3oM
JOJDKHBI  OBITH PEAKH CIlydal HEOCBEJIOMIIEHHOCTH TpPEThETO JIMIA O BBIOOpPE TPEACTaBISIEMBIM
IPUMEHUMOIO IpaBa (B KayecTBE MpUMeEpa OOpaTHOTO MOXKHO MPEAIOJIOKUTh CUTYalUIO0 JEHCTBUS
NPEJCTaBUTEINS IO JIOBEPEHHOCTH, BBIAAHHOW B TOPSIKE IMEPEIOBEPHs, B TEKCT KOTOPOW HE OBLIO
MIEPEHECEHO YCIOBUE MEPBOHAYAIBHON JTIOBEPEHHOCTH O MpUMEHUMOM mpase). OqHako Bepxosubiit Cyn
P®, oueBuaHo pacnpenenss OpeMs AOKa3bIBaHUA B MOJb3Y TPETHETO JIMIA, UCXOAUT U3 HEOOXOIMMOCTH
JIOKa3bIBaHUs B TAKOM CJIy4ae JBYX OOCTOATENbCTB: 1) BKIIOUEHHE B TEKCT BPYUEHHOH NpeCTaBUTENIO
JIOBEPEHHOCTHU YCIIOBHSI O IPUMEHUMOM IIpaBe; 2) MpebsBIEHUE JOBEPEHHOCTH TPETheMy ULy — 1. 49
[TocranoBnenus [Inenyma Bepxosnoro Cyna P® ot 9 nronsa 2019 r. Ne 24).

B 1o xe Bpems, BepxoBubiM Cynom P® B n. 49 Iloctanosnenus Ilnenyma BC P® ot 9 wurons
2019 1. Ne 24 chopmynrpoBaHO MPABHUIIO O TMOAPA3yMEBAEMOM BBIOOPE B KaueCTBE MPUMEHHMOTO IpaBa
(c yueToMm 00CTOSITENBCTB JIeJ1a U YCIOBUM JoBepeHHOCTH, 1. 2 1 6 cT. 1210 'K P®):

- IpaBa CTpaHbl, HMCKIIOYWUTEIBHO Ha TEPPUTOPHH, KOTOPOW MpEACTaBUTEIb HAIENsAeTCs
IIPAaBOM COBEPUIEHUS CIIEJIOK U MHBIX IOPUINYECKUX ENCTBUM;

- MpaBa, IPUMEHUMOI'O K paHEe 3aKJIIOUEHHOMY JOrOBOPY, UCKIIOYUTEIBHO IS UCIOJHEHUS
KOTOPOro OblIa BbIIaHA TIOBEPEHHOCTH (0 YeM B HEH MPSIMO YKa3aHo);

2) ecnd TPEACTAaBISIEMbIl HE BOCIOJIB30BAICS BO3MOXKHOCTBIO CAMOCTOSITEIIBHO BBIOPATh
IPUMEHUMOE TPaBoO, JUOO0 3aKOH HE JOMYCKAeT MPUMEHSTh U30paHHOE JOBEPHUTEIEM IPaBO, BHEIIHHE
OTHONICHHUS MPEICTAaBUTENBCTBA PErTIAMEHTHPYIOTCSI IPABOM CTpPaHbl MECTA JKUTENHCTBA TUOO OCHOBHOTO
MecTa JIeATEJbHOCTH MPEACTaBUTENS MPU YCIOBUM UH(MOPMUPOBAHHOCTU TPETHETO JIMIIa 00 ITOM MeECTe
(Opemst TOKa3bIBaHUS yKa3aHHOM OCBEJIOMJICHHOCTH TaK)Ke JIEKUT Ha TMPEACTaBIsIEMOM HWIIU
IIPEJICTABUTEIIE; CYJl MOYKET IPUHATH BO BHUMAaHHE TEKCT JOBEPEHHOCTH, MHbBIE JTOKYMEHTHI, KOTOPbIE
nepeaaBaIich TpeTbeMy NIy npu coBepiieHuu caenku (m. 50 Ilocranosnenus Ilnenyma BepxoBHoro
Cyna P® ot 9 urons 2019 1. Ne 24).

[Tpu 5TOM ecnu B KauecTBe MPEICTABUTENS BBICTYNAET pabOTHHUK MPEACTABISIEMON OpraHu3alyu, o
4yeM ObLJIO M3BECTHO TPEThEMY JIMIY HA MOMEHT 3aKJIHOUYEHMSI CICJIKH, OCHOBHBIM MECTOM JESITeIbHOCTH
IpEeJICTaBUTENIS IPU3HAETCS MECTO HaXOXKICHUs padoToaTesnss Wi ero 000COOIEHHOTO MMOApa3IeeHus,



r7€ yKa3aHHBIM paOOTHUK Ha TOT MOMEHT OCYIIECTBIIST CBOIO TpyAoByl ¢Qynkmuio (m. 50
[Tocranosnenus Ilnenyma Bepxoaoro Cyna P® ot 9 uronst 2019 r. Ne 24);

3) npu OTCYTCTBUU Yy TPETHErO JIMIA TAKUX CBEACHUN IMOJUIEKUT MPUMEHEHHUIO IPaBO CTpaHbI
[IPEUMYILIECTBEHHOH 1€ATENbHOCTH NPEACTABUTENS B PAMKaX KOHKPETHOTO ITPaBOOTHOLIEHUS (3TO MOXKET
OBITH CTPaHa MECTa COBEPIIECHUS CICIKH MEXy PUCYTCTBYIOIIUMHU IPEICTABUTENEM U TPETHUM JIMLIOM;
€CJIM K€ YKa3aHHbIE JIMIIA HAXOJATCS B pa3HbIX CTpaHax, a CJlIeJKa COBEpIIaeTcs ImyTeM oOMeHa
COOOILIEHUSIMU, TO MPHUMEHSETCS IMpPaBO CTPaHbl MECTa HAXOXICHHS MPEACTaBUTEISI B MOMEHT
HAIpPaBJIEHUSI UM COOTBETCTBEHHO odepThl win aknenta (m. 50 Ilocranosnenus Ilnenyma BepxoBHOro
Cyna PO ot 9 urons 2019 r. Ne 24);

4) vHbIE TIPaBHUJIa MOTYT BBITEKATh U3 3aKOHA, HATIPUMEP:

4.1) n. 3 ct. 1217.1 TK P® conepXuT ABYCTOPOHHIOIO KOJUIM3MOHHYIO HOPMY, COTJIACHO KOTOPOM
IPU OCYIIECTBICHUM IPEACTABUTEIEM IIOJHOMOYMM JUIsl COBEPUIEHMS CHCJIKM B OTHOLIEHUU
HEJIBIKMMOCTH, KOTJa cama CAelKa JIMOO BO3HMKHOBEHHE, MEPexo, NMPeKpalleHHe WA OTrpaHuYeHUE
npaB MO HEW MOJUIeKaT 00sS3aTelNbHON TOCYHApCTBEHHOW PErucTpaluy, MPUMEHSETCS MPaBO CTPAHBI
PErucTpaluy COOTBETCTBYIOIIETO HEABUKIUMOIO UMYIIIECTBA,;

4.2) KOJUIM3HOHHBIE BOMPOCHI MPEACTABUTEILCTBA B CyJaX PEIIAIOTCSA MO 3aKOHY CTPaHbI cyna
(rocymapcTBeHHOTO WK TpeTeickoro) — 1. 4 cr. 1217.1 'K P®. Tak, Hanpumep, nepedeHb CeraabHbIX
MOJIHOMOYMI NPEJICTaBUTENSI HA COBEPIICHHWE OTACIBHBIX IPOLECCYAIbHBIX JEHCTBUN HMIIEPAaTUBHO
3akperuieH B cT. 62 AIIK PO, cr. 54 I'TIK P®. /lanHble HOPMBI UMEIOT ITyOJIMYHO-TIPABOBYIO MIPHPOTY,
CJIEZIOBATENIbHO, TOJICKAT MPUMEHEHUIO HE3aBHCUMO OT M30paHHOTrO mpaBa. VMHas penakuus 1. 4 CT.
1217.1 'K P® npaktuyecku He NpeACcTaBIIseTCs] BO3MOKHOM.

B m. 5 cr. 1217.1 TK P® onpenenen nmpuMepHBI NEPEUYCHb BOIPOCOB, OTHECEHHBIX K cdepe
NEeICTBUS MpaBa, IPUMEHUMOTO K «BHEUTHUM) OTHOIICHUSM MPEICTaBUTEIbCTBA!

1) Hanuume u oOveM mnoiaHoMouuil mpencraButens. B m. 6 cr. 1217.1 TK P® cneumansHo
OTMEYAETCsl, YTO, €CJIM U3 3aKOHA, CYIIECTBA OTHOLIEHUS WJIM TEKCTa JOBEPEHHOCTH HE BBITEKAET MHOE,
MOJTHOMOYHS MPEICTABUTENS] BKIIOUAIOT B ce0s1 OIpe/iesieHHe MopsKa pa3pelieHns CopoB (3aKIroueHue
IPOPOTallMOHHBIX ~COTJallleHu, apOUTPaKHBIX COrJallleHud W T.I.), a TakkKe BbIOOp TIpaBa,
IPUMEHHUMOTO K CAENKaM, 3aKJIFOUEHHBIM IIPH MOCPEIHNYECTBE PEICTABUTES.

2) MOCIEeACTBUS OCYIIECTBICHUS MPEACTABUTEIIEM CBOMX ITOJTHOMOYHH;

3) TpeGoBaHMs K COIEPKAHUIO TOBEPECHHOCTH;

4) cpok AeHCTBHS TOBEPEHHOCTH;

5) npekpaieHre J0BepeHHOCTH, B TOM YHCIIE MOCIEICTBHS €€ MPEKPALIeHUS I TPEThHX JIUIL;

6) 1OMYCTUMOCTD BbIJJa4X JOBEPEHHOCTH B MOPSAJIKE MEPEIOBEPHS;

7) TOCNEACTBUS COBEPIICHUS CHENKH IMPH OTCYTCTBUM MOJIHOMOYMH JeicTBOBaTh OT HMMEHHU
MPEJICTaBISIEMOr0 UM TMPH MPEBBIIIEHUH 3THUX MOJHOMOYHM, B TOM YHCJIE B ClIy4yae MOCIEAYIOILIEro
0J100peHUs TaKOW CHENKH MPEICTABISIEMBIM.

B n. 7 ct. 1217.1 TK P® ycTaHOBIIEHO, YTO BBIIIECONMCAHHBIE TPAaBUJIa HE PACIPOCTPAHSIIOTCS HA
OTHOIIECHHUS MPEACTAaBUTEILCTBA B CHITY 3aKOHA JIMOO MHOTO aKTa roCcy/1apCTBEHHOW MM MYHUIIMIIAIBHON
BJIACTH.

@dopma JOBEPEHHOCTH NPUMEHUTENBHO K OTHOLIEHUAM, OCJI0KHEHHBIM HHOCTPaHHBIM 3JIEMEHTOM,
pernamentupyercs 1. 1 ct. 1209 I'K PO.

-1- B KauecTBe OCHOBHOU TPUBS3KU B HEM 3aKperuieHo mpasuiio lex rei sitae (mpaBo, mpuMeHUMOE K
OCHOBHOM CJIEIIKE);

-2- OJTHOBPEMEHHO YCTaHOBJICHO, YTO IOBEPEHHOCTh HE MOXKET OBITh IPU3HAHA HENCHCTBUTEIHHOM
B CHJLy IOpOKa (pOPMBI, €CII OCIIEAHSISI COOTBETCTBYET 3aKOHY MECTa €€ COBEpPLICHMUS;



- 3- IpHU BbIIa4€ 3a IpaHUIIEH JOBEPEHHOCTH B paMKaX OTHOIIEHHH, XOTs Obl OTHUM M3 Y4aCTHUKOB
KOTOpBIX SBJISIETCS JIMIIO C JIMYHBIM 3akoHOM P®, Takas [IOBEpEHHOCTb HE MOXET IpU3HAHA
HEJICHCTBUTENBHOM B cuily nedexTta GopMel, eciiu ee (hopMa COOTBETCTBYET TPEOOBAHUSM POCCHICKOTO
npasa.

B n. 20 IlocranoBnenus Ilnenyma BepxoBHoro Cyma P® ot 27 wurona 2017 1. Ne23 «O
paccMOTpeHUH apOUTPAKHBIMU CylaMU JeJl 110 SKOHOMUYECKHUM CIIOpaM, BO3HUKAIOUIMM U3 OTHOLICHUH,
OCJIOKHEHHBIX HMHOCTPaHHBIM  3JIEMEHTOM»  COJIEpPXKMUTCSA  ciedyrouiee pasbscHeHue: «®Popma
JIOBEPEHHOCTU Ha ydacTHe NPEACTAaBUTENS HMHOCTPAHHOrO JiMia B apoutpaxHoM cyne Poccuiickoit
denepauuy NOJUUHSETCA NpaBy CTPaHbl, NPUMEHUMOMY K CaMOM J10BEpeHHOCTH (IMyHKT | cTarbu
1209 TK P®), To ectb mpaBy Poccuiickoit @enepauuu (myskr 4 crateu 1217.1 'K P®). Onpnako
JIOBEPEHHOCTh HE MOXET OBITh MpPHU3HAHA HEJEHCTBUTEIBHOW BCIEICTBHE HECOOMIOAECHUS (HOPMBI, €CIIH
HE HapylieHbl TpeOOBaHMs IpaBa CTpaHbl BblIayu JoBepeHHOCTH (MyHKT 1 ctateu 1209 'K P®) u
tpeboBanus cratbu 61 AIIK P®y». Takum obOpa3om, cyneOHasi JOBEPEHHOCTb JOJDKHA YIOBJIETBOPATH
TpeOOBaHUAM IpaBa, IPUMEHUMOIO K CaMOW JOBEPEHHOCTH, a TakKe TPeOOBAHUSAM IPOLIECCYATbHOTO
npasa.

MesxayHapo/iHble JOTOBOpPHl MOTYT yCTaHaBJIMBaTh MHble NpaBuia. Hampumep, cormacHo ct. 40
KoHBeHLIMM 0 MpaBoOBOM MOMOIIM U MPABOBBIX OTHOIIEHUSAX IO IPAXKAAHCKUM, CEMEWHBIM U YTOJOBHBIM
nenam (Mwunck, 22 sHBaps 1993 r., Berynuna B cuity it PO 10 nexabps 1994 r.) «Dopma u cpok
JEICTBUS JIOBEPEHHOCTH OIPENEISIIOTCS MO 3akoHojaarenbcTBY JloroBapuparomieiics CTOpoHBI, Ha
TEPPUTOPUU KOTOPOI BbIJAHA JIOBEPEHHOCTH» (aHAJIOTMYHOE MPABUJIO 3aKPEIUIEHO B MOMI. «1» cT. 11
CornamieHuss 0 TOpSAJKE pa3pelieHUs CIOPOB, CBSI3aHHBIX C OCYILIECTBIEHUEM XO35SHCTBEHHOMU
nesitenbHocTH (Kues, 20 mapta 1992 r., Betynuio B cuiy uit PO 19 nexabps 1992 r.)).

Tak, Hannpumep, B Onpenenennn CK no rpaxnanckum nenam BepxosHoro Cyaa P® ot 26 urons
2021 r. N 5-KI"21-69-K2 (Cucrema I'APAHT) BepxoBubiii Cyn P® ocobo oTmeTnn HEOOXOIUMOCTb
CTPOTO MPOBEPSITH MOJTHOMOYUS CYAEOHBIX MPEICTABUTENEH MO TOBEPEHHOCTSIM, BBIIAHHBIM 32 PYOEkoM.
B yxazanHoM jgene cyneOHbIM IpencTaBUTENb HCTIHA JEHCTBOBAJl Ha OCHOBAaHMM JJOBEPEHHOCTH,
YIIOCTOBEpEHHOW HOTapuycoM Ha Tepputopun PecnyOnuku TamkukucraH, OJHAKO BOMNPEKH
YCTaHOBJEHHBIM B yKa3aHHOW PecnyOnuke TpeOOBaHUSAM, JIOBEPEHHOCTh OblIa  BBIMOJHEHA
UCKJIIOYMTENBHO Ha pycckoM si3bike. BepxoBubii Cyn P®, cuen, 4uro Hmkecrosiuue cyneOHbIE
WHCTaHIIMM HE MPOBEpMWIIM coOoaeHne TpebdoBaHuii MuHckoil KoHBEHIMM M 3aKOHOJATENbCTBA
Pecny6nuku TampkukucTaH Npu BblAaYe yKa3aHHOM JOBEPEHHOCTH, U OTMEHWI CyAeOHbIE aKThl Cy/lOB
aneJUIIMOHHON M KAacCallMOHHOW MHCTAaHLMM, Mepejan JAejl0 Ha paccMOTpeHHe B MOCKOBCKUU
TOPOJICKOH CyJ] B MHOM COCTaBe CyJeH.

IIpocnenuB ucropuro nena mo caity Mocropcyna, yAaaaoch YCTaHOBUTb, YTO IIPM HOBOM
paccmoTpeHun nesa MOCKOBCKHI TOPOJCKOM CyJ THIATENbHO MPOBEPHI MOJTHOMOYHMS MPEICTABUTENS
UCTIIA ¥ TIPU3HAJ UX JOJDKHBIM 00pa3oM o(OpMIIEHHBIMU U MOATBEPKACHHBIMH. Tak, B €0 MO 3anpocy
cyneOHON Koyiernu Obula Mpe/icTaBiIeHa KOMuUsl TOCTaHOBIIEHUSI 00 OTKa3e B BO30OYKIEHUH YTOJIOBHOTO
Jiena IO NpPHU3HAKaM MPECTYIUIEHWH, NpeaycMOTpeHHbIX craTesiMu 159, 327 YK P® B cBa3u ¢
OTCYTCTBHEM B JIEIHHUU COCTaBa INpECTYIUIEHHs. V3 MOCTaHOBIEHUS CIIEJOBAJIO, YTO COIJIACHO OTBETY
[ToconberBa PecnyOnuku  TapKMKHCTaH, COOTBETCTBYIOIIAS JIOBEPEHHOCTh JEHCTBUTENBHO Oblia
ylocToBepeHa HoTapuycoM B TamkukucTaHe M HaJUIekKalluM o0pa3oM 3aperucTpupoBaHa B KHHUIE
HOTAapUAJIBbHBIX perucrpanuili. OT UCTHULIBI B J1€0 TAK)KE IMOCTYINJIO 3asBJICHUE C IEPEBOJIOM HA PYCCKUMN
A3BIK, KOTOPBIM OHa MOJATBEPANIIA, KaK 00CTOSTENbCTBA A€, TaK U MOJTHOMOYUS CBOUX MpEACTaBUTENEH,
noJiieprKaia 3asiBlIeHHbIe TpeOOBaHUS B TIOJTHOM OOBEME.



JloBepeHHOCTD, BhIJaHHAs Ha TEPPUTOPUHM MHOCTPAHHOTO TOCYAApCTBa, HE SABISASACH O(ULIMATHHBIM
JOKYMEHTOM 1O cMbicny KOHBEHIMH, OTMEHsOMmEH TpeOoBaHWE Jeraau3alid HHOCTPAHHBIX
opunmanbueix nokymMeHToB (I"aara, 5 oxTs6ps 1961 r., Bctynuna B cuiy st PO 31 mas 1992 r.), e
TpebyeT, Mo o0IeMy IpaBUiIy, HU KOHCYJIbCKOW JIerajau3aliy, HA aloCTHINpOBaHus. B To ke Bpems, B
Clly4ae COMHEHUH B IMOJJMHHOCTU MOANMCH JIMLA, MOANHUCABIIETO JOBEPEHHOCTh, B €0 IOJHOMOYMSIX
CyJl MOXET 3alPOCUTh JOMNOJHUTEIbHBIE 10KA3aTEIbCTBA B MOATBEPKACHUE TTOJTHOMOYUM MPEICTABUTENS
(3T0 MOXeT OBITh, HANpPUMEpP, HOTApUAIBHO YAOCTOBEpEHHAs! NOBEPEHHOCTb, MPOILIEIIas MPOLEeaAypy
neranuzanuu uin anoctiimmpoBanus (1. 41 [Tocranosnenus [Tneayma BC P® ot 27 urons 2017 r. Ne 23,
Nudopmarnmonnoe nmucbmo [pesunanyma Briciiero Apoutpaxknoro Cyna PO ot 9 urons 2013 r. Ne 158
«O0630p cyneOHOW MPAKTUKH MO HEKOTOPHIM BOIPOCAM, CBSI3aHHBIM C pPAacCMOTpEeHHEM ApOUTpaKHBIMH
CyJlaMH JIeJI C Y4aCTUEM MHOCTPAHHBIX JIUID, 1. 27).

Cy1iecTBYIOT JIpyrue MexAyHapoAHbIE JTOTOBOPHI, HalpaBJICHHbIE HA IPABOBYIO peErjlaMeHTal|I0
MOCPEAHUYECKUX OTHOIICHWH, Hamp., KoHBeHnus ['aarckoifi KOH(pEpEHIMH TO MEKIyHAPOTHOMY
YacTHOMY IMIpaBy O IpaBe, NMPUMEHUMOM K areHTckuMm cornamenusm (["aara, 14 mapra 1978 r.);
KouBeH1Ius1 0 IpeICTaBUTENBCTBE IPU MEXIYHAPOAHOH Kyrie-npoaaxe ToBapoB (JKenesa, 17 deBpans
1983 r.), Ho Poccus He SBISETCS UX yYACTHUKOM.

B 3akmiouenne HeoOXOOUMO OTMETUTh, YTO 3aKOHOJATENCTBOM MOTYT OBITh BBEICHBI
OTPaHUYECHUS IESITEIbHOCTA HHOCTPAHHBIX OCPEAHUKOB Ha Tepputopun PD. Hanpumep, B cuny 1. 7 CT.
8 3akona P® ot 27 Hos0ps 1992 1. Ne 4015-1 «O06 opranmzanum cTpaxoBoro jaeia B Poccwuiickoii
Oenepannny «JlesITeNbHOCT HMHOCTPAHHBIX CTPAXOBBIX OpOKEpoB Ha Tepputopuu Poccuiickoi
@enepalli HE JIONYCKAETCs, 3a MCKJIIOYEHHEM OCYLIECTBJICHMSI MOCPEIHUYECKOW 1eATENbHOCTH B
KayecTBe CTPaxoBOIro Opokepa Mo MepecTPaxoBaHUIO U CIy4aeB, MPEyCMOTPEHHBIX 3aKOHOIATEIIbCTBOM
Poccuiickoit @eneparum.

IIPAKTHYECKOE 3AJJAHUE (PA350P KOHKPETHOH CUTYAIL[HH)
Pexomenoayuu no pewtenuto npaKmuyecKux 3a0anuil
Kas3zycol nyscno ananusuposams noopobHo u yenecoobpazHo smo 0eiams 8 NUCbMEHHOM GUOE.
Pewenue 3aoauu 0onxcno 6vimo MOMUBUPOBAHHBIM, CO CCHLIKAMU HA HOPMbL 3AKOHA U UHBIX
NPABoBIX AKMO8, KOMopbvle NOOLEHCAMm NPUMEHEHUIO 8 OAHHOM Clyyae.
Cmyoenmbl  O0NHCHBL  0ABAMb  PA36epHYMble OMEembl HA  COOPMYIUPOBAHHbIE BONPOCHI,
NPOSICHAIOWUE CUMYAYUI0, U3TLONCEHHYIO 6 habye 3a0auu.
Ilpu pewenuu 3a0auu 6 cepe MeHCOYHAPOOHO20 YACMHO2O NPABA HEOOXOOUMO NPUOEPIHCUBAMBCS
credyrowezo aneopumma:
1) ocywecmeums kearugpuxayuio omuowenus (8bIAGUMb CHOPHLLIL ACHEKM,)
2) oyenums 603MONCHOCMb MAMEPUATLHO-NPABOBO20 PECYIUPOSAHUS B0ZHUKULE2O OMHOULCHUS]
3) 6 cyuae He8O3IMONCHOCHIU MAMEPUATILHO-NPABOBO20 Pe2YIUPOBAHUSL BbIABUMb NOOTEHCAUYVIO
UCNONb306AHUIO  KOLIUBUOHHYIO HOPMY U  NOCPeOCHEOM 3MOL  HOPMbL  ONpeoenuns
npUMeHUMOoe npago
4) eviisumb  npoOieMbl  NPUMEHEHUS. HOPM — MeNCOVHAPOOHO20 — YACMHO20  Npasa u
0XaApaxKmepu308ams cnocoobl UX peueHusl.
5) Ilpedocmasumo pewerue 3adauu
Dabyna 3adauu modcem ObimMb CHOPMYIUPOBAHA MAKUM 00pA30M, umo Oydem OONYCKAmMb
HeCKOIbKO 8APUAHMO8 peuleHus U pasiuuHoe obocHosanue. B smom cnyuae Hyscno npedcmasums
peuieHue 8cex 603MONCHBIX BAPUAHIMOB
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Pewenue npaxmuueckux 3aoau u cumyayuii 3ak1aoviéaem yMeHusi npasuibHO GopmMuposams u
u3nazamv C60U MbICIU, popmupyem npogheccuonarbHoe npasosoe MviulleHue, No360JsAem C6:A3bl8amb
meopemuyecKue noI0ACeHUs ¢ NPAKMUKOU NPUMEHEHUSI 3AKOHO00AmeNbCmad.

Pewenue 3a0au 0onxcno Obimv pazeepHymuim u apeyMeHmupo8aHHbIM.

3ananue 3. I'paxxnanun P®, naxoasicb Ha otrabixe B Unauu, Obl1 ykymeH 3meeii. Ilocie
BO3BpAallleHHs] U3 OTIYCKA OH NMPeAbSBHJ UCK K TyPUCTHYECKOH (pupme, HaAXoasieiicss B ropojae
ExarepunOypre, o B3bICKAHHH BpeAa, NPUYMHEHHOr0 310POBbI0O, a TAaK:Ke HEMOJYYEeHHOI0
3apa0doTKa BO BpeMsi BBLIHY:KIEHHOr0 OTCYTCTBHSI Ha padore BO BpeMms JiedeHusi. B cyae ObL1o
YCTAHOBJIEHO, YTO HEraTHUBHbIE MOCJEACTBUS OT yKyca 3MeH NPOsIBWINCH HAa Teppuropun OADJ,
yepe3 KOTOpble OH TpaHcepoM Bo3Bpamajicsa Ha camosiere u3 Unaum B ropoa ExarepunoOypr.
Omnpenenure npuMeHUMOeE NPaABO.

Kniou omeema/pewienue:

IOpuanyeckas xkpajudukanus BO3HHUKIIEI0 NPaBOOTHomeHus: B coorBerctBuu ¢ m. 1 cT.
1186 'K P® mnpaBo, mojiexariee NPUMEHEHHUIO K I'Pa)kJIaHCKO-IIPABOBBIM OTHOIIEHUSM C y4acTUEM
UHOCTPAaHHBIX TpaXKJaH WM HHOCTPAHHBIX IOPUIMYECKUX JIMI JHOO0 TpakIaHCKO-TPAaBOBBIM
OTHOIIEHHSIM, OCJIO)KHEHHBIM MHBIM HHOCTPAHHBIM JIEMEHTOM, B TOM YHCJE B CIIydasX, KOrma oOBEeKT
IpaXXAaHCKUX IpaB HaXOAMUTCA 3a TPAHULIEH, ONPEAEIAETCS Ha OCHOBAaHUU MEXIYHAPOJHBIX JOTOBOPOB
P®, nacrosmero Konekca, npyrux 3akoHOB (ITyHKT 2 cTaTbu 3) U 00bI4aeB, Npu3HaBaeMbIX B PO.

Bo3HuKIIME OTHOUIEHMSI OCJIOXHEHbl HWHOCTPAHHBIM 3JEMEHTOM, TaK KaK BpEI 3/I0pPOBbIO
rpaxjaaniHa P® Obul MpUYMHEH HA TEPPUTOPUM MHOCTPAHHOTO rocyaapcrBa — MHauu B pesyibrare
yKyca 3MeH IpH MHCIOJHEHUH POCCUHCKOM TypHCTHYECKOH (QHUpPMONH J0roBopa KyIUIM-NPOJaKU
TYPUCTUYECKOIO MPOAYKTa (MJIM JIOrOBOpa OKa3aHMs TypUCTHUecKUX yciyr). Ilpu 3Tom HeraTuBHbIE
MOCJIEACTBHSI MPOSBUIMCH HA TEPPUTOPUM MHOCTpaHHOro rocynapcrsa - OAD. To ecTb HOpUIANYECKUM
(axT — GpakT NPUUMHEHUS BpeJa U HACTYIJICHHsI HEraTUBHBIX MOCIEACTBUI UMEIN MECTO 3a TPaHULIECH.

[lIo ycnoBusM 3ajaud CTOUT BONPOC O BBIOOpE MPUMEHUMOrO IMpaBa K OTHOIIEHUSM CTOPOH
JEIMKTHOTO MPAaBOOTHOIIEHUA. JeIUKT — 3TO Ipa)kJlaHCKOEe MpaBOHApYILIEHUE, B PE3yIbTaTe KOTOPOTO
NPUYMHEH UMYIIECTBEHHBIN UM HEMMYIIECTBEHHBIN Bpel (PU3MUECKUM WIH IOPUIUUECKUM JHUIaM.

Bo3moxHoCTH MaTepHaIbHO-NIPABOBOI0 peryJiupoBaHus: MatepuanbHO-IIpaBOBOE
pETyJINPOBAHNUE BO3HUKILINX OTHOILIEHUH OTCYTCTBYET

Koninmsuonnoe peryanpoBanue. KoumM3MOHHO-IPaBOBOE PEryIMpOBAaHUE OCYLIECTBIIAECTCS HA
OCHOBE KOJJIM3MOHHOW TPUBS3KA 3aKOH MECTa IPUYMHEHHUS BpeJa WM 3aKOH MECTa COBEPIICHHUS
nenukra (lex loci delicti commissi). Tloq MecToM mpuYHHEHUsS Bpena CleayeT MOHUMATh TEPPUTOPHUIO
MHOCTPAHHOIO rOCy/1apCTBa, Ha KOTOPOM MPOU30IIeNl COOTBETCTBYIOIINN IOPUANUECKOMN PakT

IIpoGseMbl NMpUMeHeHHSI HOPM MeEXKIYHAPOJAHOI0 YACTHOrO MpaBa: B CBSI3U C OMNHMCAHHOMN
CUTyaluel BO3HUKaeT npobiaemMa KBaTupHUKauu (Mpu OLEHKE XapakTepa BOSHUKIIIETO MPaBOOTHOIIECHUS)

Pemenne: Cormacuo m. 1. ct. 1219 IT'K P®, x o0s3arenbcTBaM, BO3HHKAIOIIMM BCIIEACTBUE
NPUYMHEHUS Bpela, IPUMEHSETCs MPaBo CTPaHbl, TJ€ UMEI0 MECTO JEHCTBUE UM MHOE 00CTOSITEIbCTBO,
MOCTYKMBILIE OCHOBAaHUEM JUIsI TpeOOBaHMA O BO3MELICHHM Bpeaa. JTO TeHepalibHas KOJUITM3HOHHAs
HOpMa. AHAJIOIMYHOE KOJUIM3MOHHOE IPAaBUJIO COACPKHUTCS B IMyHKTe 52 mocraHoBieHue llnenyma
Bepxosnoro Cyna P® ot 09.07.2019 Ne 24 «O npumMeHEHMH HOPM MEXIYHApOJHOI'O YacTHOIO IpaBa
cynamu Poccuiickoit @eaepanum.

B sTOM ’Xe myHKTe cTaThu COIEpKUTCS cyOcuauapHas KOJUIM3HMOHHAs HOpMa, B COOTBETCTBUHU C
KOTOpOM B cllyyae, KOrja B pe3yjbTaTe TaKoro NEHCTBUS WJIM MHOTO OOCTOATEIhCTBA BPEN HACTYIWI B
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JpYyroil cTpaHe, MOKET ObITh IPUMEHEHO IIPABO ATOM CTPaHBbI, €CJIM IPUUUHUTEb Bpeaa IpeaBHU e N
JIOJKEH OBbLT MPEeIBUICTh HACTYIICHHE Bpela B 3TOM CTpaHe.

Mexay TeM OTHOILIECHMS MEXAY OTEPIIEBIINM - Ipak1aHUHOM P® 1 poCCUICKON TypUCTUYECKON
GupMoii HOCAT MOTPEOUTENBCKUN XapaKTep M PETYIHPYIOTCS CIEHUAIBHBIM 3aKOHOM - DenepaabHbIM
3akOHOM OT 24 HosiOpst 1996 1. Ne 132-@3 «O06 ocHOBax TYPHUCTCKOH JAesATeNbHOCTH B Poccuiickoit
®enepanuny. CoryiacHO cT. 6 3TOro 3aKOHa TYpUCT MMEET IIPaBO Ha BO3MELICHHE YOBITKOB B Cllydyae
HEBBINOJIHECHNS YCJIOBUM JIOTOBOpa O pealu3aluyd TYPUCTCKOrO IPOAYKTa TypOIepaTOpoOM WU
TyparcHTOM B IIOPsIZIKE, YCTAHOBICHHOM 3aKOHOAATENbCTBOM P®. B cuily monoxeHuil JaHHOrO 3aKOHa
TYpUCT HMEET IpaBO Ha IOJy4YE€HHE JOCTOBEpHOW HHGOpPMALMU OTHOCHUTENIBHO €ro IpeicTOosIIei
TYPUCTHUYECKOU IMOE3/IKH.

B cBsi3u ¢ atum 'K PD comepxuT crienuaibHble KOJUIM3UOHHBIC TIPABHIIA BBIOOpA MIPUMEHHUMOTO
npaBa s noreprnesmero. Cormacuo cr. 1221 I'K P®, k tpeboBanuio 0 BO3MEIIEHUH Bpena,
NPUYMHEHHOTO BCIIEACTBHE HEIOCTATKOB TOBapa, pabOThl MM YCIyrH, MO BHIOOPY IMOTEPIIEBIIETO
IIPUMEHSETCS:

1) npaBo cTpaHbl, IJIle¢ UMEET MECTO KHUTEIbCTBA UM OCHOBHOE MECTO JIEATEIbHOCTH IPOJIaBel]
WJIN U3rOTOBUTEIb TOBApa JIMOO MHOM MPUYNHUTENb BPEa;

2) mpaBO CTpaHbl, TAE€ HMMEET MECTO JKUTEIbCTBA HJIM OCHOBHOEC MECTO JEATEIbHOCTH
IIOTEPIIECBIIN;

3) mpaBo cTpaHbl, re Oblla BHIIOJIHEHA padoTa, OKa3aHa yCIIyra, WIH MPaBO CTPAHBI, TAe ObLI
puoOpeTeH ToBap.

Bri6op moTepneBmnM mpaBa, IpeayCMOTPEHHOTO MOAMYHKTOM 2 WM 3 HACTOSIETO ITYHKTA, HE
JIOITYCKAETCsl, €CIIM NPUYMHUTEIb BpeJa JOKaXKEeT, YTO OH HEe NMPEABUJCH U HE JO0JDKEH ObUI MPEIBUIETh
pacnpocTpaHEHHE TOBapa B COOTBETCTBYIOIIEH CTPAHE.

Ecnu croponsl B cooTBeTcTBHHM co cTaTheit 1223.1 mactosmero Kogekca BbeiOpanu 1o
COIVIAIIEHUI0 MEXIy co0O0i IMpaBo, MOAJIeXallee MPUMEHEHHIO K TpeOOBaHMIO O BO3MEIIECHUH Bpena,
NPUYMHEHHOTO BCJIEJCTBHE HEIOCTATKOB TOBapa, padOThl WM YCIYTH, MpHUMEHseTCs BbIOpaHHOE
CTOPOHAaMH IPABO.

[IpaBuia Hacrosimield CTaTbU COOTBETCTBEHHO IPHUMEHSIIOTCS K TpeOOBaHHUSIM O BO3MEIICHUU
Bpe/a, IPUYMHEHHOTO BCJIEICTBUE HEAOCTOBEPHOM MM HEIOCTAaTOYHOM MH(pOpMAIUU O TOBape, pabore
WM 00 ycIyTe.

3akoH ompeznenser cdepy eMcTBUSA MpaBa, MOJUIEkKAIIEro MPUMEHEHHIO K 00s3aTelbCcTBaMm,
BO3HUKAIOIIMM BCIJIEJCTBUE NPUYMHEHUS BpEla, TO €CTh «IEIMKTHBIM craryr» Ha ocHoBaHmum npasa
OTIpeNeNAI0TCSA, B YAaCTHOCTH: CIOCOOHOCTH JIMIA HECTH OTBETCTBEHHOCTh 3a NPUYMHEHHBIH Bper;
BO3JIO’KEHUE OTBETCTBEHHOCTH 3a BpEJ Ha JIMIO, HE SABIAIOLIEECS NPUYMHUTEIEM BpENA; OCHOBAHUS
OTBETCTBEHHOCTH; OCHOBaHHWS OrPaHUYEHHS] OTBETCTBEHHOCTH W OCBOOOXJEHUS OT Hee; CIOCOOBI
BO3MEUICHUS Bpefia; 00beM U pa3mep Bo3MenieHus Bpeaa (cr. 1220 'K POD).

[Ipu npumenenun HopMm mnpaBa MWuaumn, OAD wunam mnpaBa, BBIOPAHHOIO CTOPOHAMHU IO
COTJIAILIEHUIO, MOKET BO3HUKHYTHh INpPOOJEMHBIH BONPOC — OO0 YCTAaHOBJIEHHMH HUX COAEPKAHUS B
poccuiickom cyne (ct. 1191 T'K P®), a Taxke uxX HE MPOTHUBOPEUUS HOPMaM HEMOCPEICTBEHHOTO
npumeHenus (ct. 1192 I'K P®) unu nydanunomy npasomnopsaky PO (ct. 1193 IT'K PO).

Takum 00pa3oM, K OTHOIIEHHUSM CTOPOH JIOJKHO NMPHUMEHSATHCS MpaBo MHIUM WiM 1O BBIOOPY
MOTEPIIEBUIETO POCCUHCKOE IMpaBo. Takke CTOPOHBI MOTYT 3aK/IIOYUTh COIJIAllIEeHHEe O BBIOOpE
NPUMEHUMOTO IIpaBa.
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3ananue 4. B xoe cyne0Horo pazouparejbcTBa COpa MexK1y POCCHIiCKOI cTOPOHOI (1cTelr)
U HeMelKOH CTOPOHOH (O0TBETYMK) Cyl NOTPe0OBAT OT POCCHICKOH CTOPOHBI NpeacTABJICHHS
A0Ka3aTeJbCTB CO/lep:KaHNsl HHOCTPAHHOro npasa. Poccuiickasi CTOpOHA He CMOIVIA NPEACTABUTH
TaKhe [0Ka3aTe/IbCTBa, B pe3yjbTare Ccyl NPeKpaTWI NPOM3BOACTBO MO Jeidy. SBasercss Ju
NO3MIMA cyAa npaBoMepHoii? U3MeHUTCS 1M CUTyanus, ecJIii CyJ NpeIbsBUT TpeGoBaHue o0euM
CTOpPOHAaM cniopa?

Knwu omeema/pewienue:

IOpuaunyeckas kBanudukanusi BOSHUKIIEro NMPaBOOTHOIIEHMS . IPABOOTHOLIEHHUS 110 TIOBOY
OTIpeNIeNIeHUs] COACp)KaHUS HMHOCTPAHHOTO TpaBa B YaCTH ONpEACNCHUS OpeMeHH TOKa3bIBaHUS
COJIep’KaHUsl MHOCTPAHHBIX MPABOBBIX HOPM.

Bo3moxHoCTH MaTepHaJIbHO-NIPABOBOIO peryJiupoBaHuUs: MaTepuaibHO-IIPABOBOE
peryinupoBaHue JaHHBIX OTHOLIEHUH OTCyTCTBYeT. OHO HOCUT MpOLECCyalbHbIN XapakTep U MpeObIBAET
B cpepe MyOIMYHOr0 HHTEpeca Kax/10ro rocy1apcraa.

Kosn3nonHoe peryjupoBaHHe: HE IPUMEHSETCS, MCIOJIBb3YIOTCS HOPMBI IMPOLECCYaIbHOTO
Xapakrepa.

IIpo6semMbl IpUMeHEHHsI HOPM MeKIYHAPOJAHOI0 YAaCTHOIO MpaBa: MpobiiemMa oInpeseeHus
crocoba 1 cyObeKTa yCTaHOBIJIEHHUS COJIEPKaHUsl HOPM MHOCTPAHHOI'O IIpaBa.

Pemenne: Ilo3unus cyna, u3jnoxeHHas B 3ajaue, HE SBJSETCS NPABOMEPHOW IO CIEIYIOIIUM
OCHOBAHUSIM.

B cootBerctBuu ¢ mynkroM 1 crtateu 1191 I'pakmanckoro konpekca Poccuiickoit ®deneparun
(nanee — I'K P®) ycraHoBieHHe coepxKaHUs HOPM HHOCTPAHHOTO MIPaBa ABJSIETCS 00513aHHOCTHIO Cy1a.

VY4acTue B mpolecce YCTaHOBJICHUS COJEpkKaHUsS HOPM MHOCTPAHHOI'O IpaBa — 3TO NPaBO, a HE
00s13aHHOCTB CTOPOH (a03. 2 1. 2 cT. 1191 T'K PD).

OnHako 1o TpeOOBaHMSIM, CBS3aHHBIM C OCYILECTBIEHHEM CTOPOHAMM MpEeANPUHUMATENBCKOM
NesITeIbHOCTH, 0053aHHOCTh MO MPEJOCTaBICHUIO CBEIEHUI O COJepKaHUU HOPM MHOCTPAHHOTO IpaBa
MOJKET OBITh BO3JIOKEHA CyJIOM Ha cTOpOoHBI (a03. 3 1. 2 c1. 1191 T'K PD).

AHanoruyHbIe TpaBuia colepkarcs B 4YacTh 2 cTaTbu 14 ApOUTpa)XHOTO TPOIECCYaTbHOTO
kozaekca PO (nanee — AIIK P®D).

B nynkte 44 Ilocranosnenus Ilnenyma BepxosHoro Cyna P® ot 27 utons 2017 r. Ne 23 «O
paccMOTpeHHH apOUTPaKHBIMU Cy/laMU e 0 SKOHOMUYECKHUM CIIOpaM, BO3HUKAIOIIMM U3 OTHOUICHUH,
OCJIOKHEHHBIX MHOCTpaHHbIM 351eMeHToM» (nanee — [IIIBC Ne 23) pazbsacHsercs cneayrolee:

Hcxons u3 cmbicna yactu 2 crathi 14 AIIK P® u nynkra 2 crateu 1191 I'K P®, apOutpaxHslii
CyJ BIIpaB€ BO3JOXHUTh Ha CTOPOHBI OOS3aHHOCTb NPEACTABUTh CBEICHHUA O COJEPKAHUU HOPM
MHOCTPAHHOIO MIpaBa, O YeM BBIHOCUT COOTBETCTBYIOLIEE OIPEIETICHHE.

OO0s13aHHOCTD TPEACTABIEHUS CBEJCHUI O COAEpX)aHUM HOPM HWHOCTPAHHOI'O MpaBa HE MOXKET
CUMTATHCS BO3JI0KEHHOW HA CTOPOHBI aBTOMaTHYeCKU. Bo3nokeHne 1aHHOM 00513aHHOCTH Ha CTOPOHBI HE
03Ha4aeT OCBOOOXKJEHHUS Ccyla OT OOS3aHHOCTH MO YCTAHOBJICHUIO COJE€P>KaHUS HOPM HHOCTPAHHOTO
npasa.

Cyn J1OMKEH TMpeanpuHATh CAMOCTOATEIbHBIE AaKTUBHBIE JEHCTBHUS, HAIlpaBICHHBIE Ha
YCTAQHOBJICHHE COJIEP>KaHHUsI HOPM HWHOCTPAHHOTO IpaBa, B TOM 4YHCJE, OOpaTUThCA B YCTAHOBJICHHOM
MOPSIIKE 3@ COJNEHCTBUEM U PA3bACHEHUEM B KOMIIETEHTHBIE OpPIraHbl WIM OpraHU3alluy, IPUBJIEYb
skcriepta Moo cneruanucra (ctarbu 55 u 55.1 AIIK P®, nynkr 2 crateu 1191 'K P®) — nynkr 45
[TIIBC Ne 23.
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HeB0o3MOKHOCTh yCTaHOBJICHMsI COJEPKAaHUS HOPM HMHOCTPAHHOIO IIPaBa B PAa3yMHBIE CPOKH
SIBIISIETCS. OCHOBAHUEM Il IPUMEHEHUs CyJOM K CIIOPY HOpPM POCCHICKOIO IpaBa B COOTBETCTBUHU C
nosoxxeHussMu nyHkra 3 crtarbu 1191 'K P® u wactu 3 crateum 14 AIIK P®. OcHoBanus nis
MpEeKpaIieHus: TPOU3BOJCTBA 1O JeNy B JaHHOM KOHKPETHOM ciiydae OTCyTCTBYIOT (ctaths 150 AIIK
PD).

Takum oOpa3oM, poccHiCKuil CyA B JaHHOHM 3ajaye, yCTaHOBMB, 4YTO CTOPOHA, Ha KOTOPYIO
BO3JIOKEHA Takas OOs3aHHOCTb, HE MOXET IPEIOCTaBUTh JI0KA3aTelbCTBA, IOJTBEPHKAAOLIME
COJIep’KaHNEe MHOCTPAHHOI'O IIPaBa, JOJDKEH MPEANPUHATD CIEAYIOUINE IeHCTBUA:

- 00paTUThCs 3a COEHCTBUEM KO BTOPOM CTOPOHE CIIOpa;

- 00paTUTBhCS B YCTAHOBJIEHHOM IOPSJAKE 3a COJACHCTBHUEM M pa3zbsCHEHHMEM B MMHHCTEPCTBO
roctuimu Poccuiickorn denepaliy U MHBIE KOMIIETEHTHBIE OpraHbl WIM OpraHu3anuu B Poccuilckon
®denepanuu U 3a rpaHuLed oo npusieys 3kcneptoB (1. 2 cr. 1191 'K POD);

- €CJIM HECMOTPS Ha MPEIIPUHATHIE MEPHI YCTAaHOBJIEHNUE COJIEP>KaHNUS HOPM MHOCTPAHHOT'O IIpaBa
B PasyMHBIE CPOKU OKa3aJoCh HEBO3MO>KHBIM, BBIHECTH DPELIEHHUE 10 CYLIECTBY CIIOpa HAa OCHOBAaHUU
HOpM poccuiickoro rnpasa (1. 3 ct. 1191 'K P®D).

IIpu 3TOM cCTOpOHA, HE HWCHOJHSBILAS BO3JOXKEHHYIO Ha Hee CyAOM OOsA3aHHOCTh I10
IIPEJCTaBICHUIO CBEICHUI O COAEP)KAHMM HOPM HHOCTPAHHOIO IIPaBa, HE BIIPABE BIIOCIEICTBUU
CChLIAThCSl HA HEYCTAHOBJIEHHE apOUTPa)XKHbIM CYAOM COJAEpkaHHs HOPM HMHOCTPAHHOTO IpaBa, €CIU
apOUTpPaXKHBIM CyJ MPEANPUHSIT JOCTaTOYHBIE MEPHI Ui €ro ycraHoBiaeHus (a03. 5 m. 44 IIIIBC Ne 23).
CrnenoBarenbHO, M0 YCIOBHM 331a4d UMEHHO POCCHIICKasi CTOpOHA OyZAET JUIIEeHa 3TOro IIpaBa.

Pemenne 3amaum OyAeT aHAIOTWYHBIM, €CIH CYA NPEABSBUT TpeOOBaHWE 00 YCTaHOBICHHH
CoJiepKaHUsl HOPM MHOCTPAaHHOI'O IpaBa 00euM CTOpOHaM criopa. B ciydae HenpenocTaBieHus ooenMu
CTOPOHAMM TAaKMX CBEAECHUN apOUTPaKHBIM Cy/ MCIOJIb3YEeT UHbIE MEXAaHU3MbI, IEpEUHUCICHHbIE B a03. 1
nyHkta 2 crarbu 1191 T'K P®. Cyn BBIHOCHT pelIeHHE MO CYLIECTBY CIIOpa Ha OCHOBAaHUU HOPM
POCCUICKOTO MpaBa, €ClIU COAEPKaHUE HOPM MHOCTPAHHOIO IIpaBa, HECMOTPS HA MPEANPUHATHIE CYOM
MEpBI, B pa3yMHbIE CPOKH He ycTaHOBJIEHO (1. 3 c¢T. 1191 'K PD).

Taxxe B paccmMaTpuBaeéMOM BapHaHTe o00€ CTOPOHBI JIMINAIOTCS IIpaBa CChUIATBCA Ha
HEYCTaHOBJIEHUE apOUTPAXKHBIM CY/I0M COJEpKaHUsI HOPM MHOCTPAHHOIO MIpaBa, €CIN apOUTPaKHbBIN CYJ|
IPEIIPUHSIT JOCTaTOYHBIE MEPBI IS €ro ycTaHoBieHus (a03. 5 m. 44 TITIBC Ne 23).

Cnenyer TakXke ydecTb, 4YTO, €CIU IO YCIOBUSM 3aJaud CBEJEHUS O COACpNKAHUM HOPM
MHOCTPAaHHOI'O TpaBa HEe OBbLIM MPEJOCTaBIEHbl TOJBKO POCCUHCKONW CTOPOHOHM, apOUTpPakKHBIH CyA
BIIPaBE IIOJIOKUTb B OCHOBY pEUICHMs [I0Ka3aTeIbCTBA, IOATBEPXKAAIOIINE COAEPKAHUE HOPM
MHOCTPaHHOTO IIPaBa, NPEICTABJICHHBIE HEMELKON CTOPOHOW. J[aHHBIN BBIBOX CIIEAYET U3 IOJOKEHUMN
[TIIBC Ne 23, a umenHo: apOouTpaxuslii cyn Poccuiickoit denepannu BlpaBe CUUTaTh COAECPKaHUE HOPM
MHOCTPAaHHOTO IIpaBa YCTAHOBJIEHHBIM, €CIU MPEACTABIEHHOE OJIHOM W3 CTOPOH 3aKIIOYeHHE IO
BOIPOCAM COJEP>KaHUSI HOPM MHOCTPAHHOTO MPaBa COAEPKUT HEOOXOAMMBIE U JOCTATOYHbIE CBEICHUS U
HE OMPOBEPIHYTO MPH 3TOM JPYroil CTOPOHOU MyTEM MPEACTaBICHUS CBEI€HUN, CBUAECTEILCTBYIOIUX 00
MHOM COJIep>KaHUH HOPM MHOCTPAHHOTO ITpaBa

3aganue S. AHrimiickuii cyn npu paccmorpenuu B 1909 roay nena ®ynroH mpu3Had
0o0Imen3BeCTHBIM coJep:kaHue npasa MoHako, paspelialouniero urpatb B pyJerky. Bozmoowcno au
UCnOIb306aHUE NPU YCHAHOB/ICEHUU UHOCMPAHHO20 NPA6A KOHYenyuu (YaKmos, He HyHcOarouuxca 6
ookazvieanuu? Mooicem nu pewienue omeuecmeeHHO20 Cyoa 6 Yacmu CCobliKU HA NPUMEHUMOE NPAGO
Oblmb OCHOBAHO HA NPEOUECHBYIOUUX PEUEHUAX OMEYEeCHEEHHBIX U UHOCMPAHHBIX CY006?
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Knwu omeema/pewienue:

IOpuanyeckast kpaaudpukanus BOSHMKIIET0 MPABOOTHOLIECHMS | IPABOOTHOILEHUS 110 IOBOY
ONpe/CNICHUs] COJAEPKAHMSI HMHOCTPAHHOIO IIpaBa B YacTH MCIOJb30BAaHUS [UIsl yCTAHOBJICHUS
COJIep’KaHUil HOPM MHOCTPAHHOI'O IIPaBa MHCTUTYTA MPEIOIULIUY.

Bo3moxHoCTH MaTepHaJIbHO-IIPABOBOI0 peryJiupoBaHuUs: MaTepuaibHO-IIPABOBOE
peryJiMpoBaHHe JAaHHBIX OTHOUIEHHH OTCYTCTBYeT. OHO HOCHUT IMPOLIECCyalIbHBIN XapakTep U mpeObIBaeT
B cepe MyOJuYHOro HHTepeca KaxkJ10ro rocy1apcTBa.

Koniu3uonHoe peryjupoBaHHMe: HE MPUMEHSETCS, HUCIOJB3YIOTCS HOPMBI IPOLECCYaTbHOTO
XapakTepa.

IIpo6aemMbl pUMeHEHHSI HOPM MeKIYHAPOJIHOr0 YAacTHOIO mpaBa: mpobiema orpeaeseHus
croco0a YCTaHOBIICHUS COAEPIKaHUS HOPM MHOCTPAHHOTO TIPaBa.

Pemtenne: /[y oTBEeTa HA MMOCTABJICHHBIE B 33]a4€ BOIIPOC HEOOXOMMO ONPEICTUTD, SBISETCS I
IIPUMEHHUMOE MPABO MPEAMETOM JI0Ka3bIBAHUS 110 CMBICITY IIPOLIECCYAIBHOTO 3aKOHA.

B cuny yactu 1 cratbu 65 ApOUTPa)XHOTO MPOLIECCYATFHOTO KOAEKCa B MPEIMET JOKAa3bIBAHUS
BXOJIAT 00Cmosamenbcmed, Ha KOTOPBIX JIMIIA, YYaCTBYIOIINE B i€, OCHOBBIBAIOT CBOM TPeOOBaHUS U
BO3pakeHUsA. B oTHoueHun obcmosmenvcme TPOLECCYaTbHBIA 3aKOH  HCIONIB3YeT TEPMHH
«JTOKa3bIBAaHUE», OJIHAKO B OTHOILIEHUH MHOCTPAHHOTO MpaBa UCMOIb3YyeTCsl Apyras TEPMUHOIOTU3AIHS —
«yCTaHOBJIEHUE cojaepkaHus». OINpaBIaHHO CUUTaTh, YTO TAaKOE€ TEPMUHOJIOTMYECKOE pa3IMueHue
HECJIy4allHO: TOKa3bIBAHUE U YCTAHOBJIEHUE COJIEP>KAHUS MHOCTPAHHOI'O MpaBa — 3TO HETOXK/IECTBEHHBIE
Ipyr Opyry mnpoueccyaibHble AeicTBus. [loaTBepikieHueM 3TOMY SBISIOTCA U IOJOKEHUS 4YacTu S5
cratbu 13 AIIK, rne MHOCTpaHHOE MpaBO YIOMHHAETCSd B YMUCIIE 3aKOHOB U HMHBIX HOPMATHUBHBIX
MIPaBOBBIX AaKTOB, MpuMeHsieMblx npu paccmompenuu oei. B cBs3zke co crathéii 14 AIIK mannHoe
MOJIO’KEHHE O3HAYaeT, YTO IMPOIIECCYyalbHBIM 3aKOH paccMaTpUBaeT MHOCTPAHHOE MPaBO HE Kak (akT,
BXOJSIIMM B NpEIMET [OKa3blBaHUS, a KakK 7#npaeosyly Kame2opuro, KaK CpPEACTBO IPaBOBOU
KBaJTM(pUKAIMU. DTOT K€ BBIBOJ CleAyeT U3 psaaa teoperndeckux ucrounukos (I'.K. [Imutpuena. U.-B.
['erbman-ITaBioBa).

OTtcroga cnemyer, 4YTO, MOCKOJIBKY HWHOCTPAaHHOE MpPaBO HE SBISETCS 3JIEMEHTOM IpeiMeTa
JIOKa3bIBaHMs, IOCTOJIbKY HEJb3sl MPUMEHTh K Hemy npaBuia AIIK 00 ocBo6okaeHUM OT 10Ka3bIBaHUS
— Kak 1Mo OCHOBaHHWIO res judicata, Tak W MO MHBIM (HampuMmep, MO OCHOBAHMIO HEOCIIAPUBAHHS WA
npu3HaHus PaKTa).

MoxeT 1M pelleHHe OTEUECTBEHHOIO0 CyJa B YacTH CChUIKM Ha MPUMEHUMOE IpaBO ObITh
OCHOBAHO Ha NPEJIIECTBYIOLIUX PEIIEHUAX OTEUYECTBEHHBIX M MHOCTPAaHHBIX cyA0B? C OIHON CTOPOHBI,
Takas IpakTuKa HanuuecTByeT. Tak, ompeneneHue BepxoBHoro Cynma Ne 308-3C20-18927 mo neny
Ne A25-755/2019 HEOqHOKpPATHO LMTHPOBAIOCH BIOCIEACTBUM HUKECTOSILIUMH Cy/laMU B TOW 4acTH,
KOTOpas MOCBSIIEHAa YCTAaHOBJICHUIO 10-JI€THEro cpoka HMCKOBOW TABHOCTH MO IIBeACKOMy mpaBy. C
JIpYroll CTOpPOHBI, YUYUTHIBash JAMHAMMYECKUH XapakTep IpaBa, HENIb3sl CUYMTATh OTOT IOAXO]
OTIpaB/JaHHBIM: HOpMa, yCTaHOBJEHHas B pemieHHH S5-10-15-meTHeil maBHOCTH, MOKET HEOJHOKPATHO
MOMEHAThCS (Kak B CBOE BpeMs ObuTo co crarh€it 317.1 I'paskmanckoro koaekca). OTcroaa cieayer, 9To
YCTaHOBJIEHHE COJEP)KaHHUS MHOCTPAHHOI'O IPaBa JOHKHO OCYIIECTBIISATHCS HA JEHb BO3HUKHOBEHMS
CIIOPHOTO MAaTEpHAIBHOIO IPABOOTHOLIEHUS; B IMPOTHUBHOM CIIydae BO3HUKAET PUCK COBEPILICHUS
OMOKY B MPUMEHEHHH WHOCTPAHHOIO MpaBa, BBICTYMAloIIel, cormacHo MHpOpManmoHHOMY MHUCBEMY
[Ipesugnyma BAC Ne 158, ocHOBaHHEM /Jisi OTMEHBI CyIeOHOTO aKTa.

IKCHPECC-OIIPOC
Pexomenoayuu no noozomoeke K IKcnpecc-onpocy
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3Kcnpecc-0npoc — 9mo OY€EeHOYHOoe cpe()cmeo, npednmaza;omee OYEHKY 3HAHUA cmydeHmww

cooepocanuss U npagusl NPUMEeHeHUs. MUNo8 KOJIUSUOHHBIX NPUEA30K. DKCHpecc-onpoc npeonoiazaem
OOHO3HAYHDIL, YeMKULl, 0OHO3ZHAYHBII U KPAMKUL OMEen Ha NOCMABIIeHHbIL 80NPOC.

33}13HH6 6. Kommiaektr 3aJaHui JJIs CTYA€HTA BKJIIOYA€T B ceds IATh BOIIPOCOB

3aganue Kurou orBeTa/pemenue
s omnpeaeIeHUs! npasa, | 3aKOH aBTOHOMMHU BOJIM CTOPOH
NPUMEHUMOT0 K JA0TOBOPY, | 3aKOH HanboJiee TECHOH CBsI3U
HCHOJIb3YeTCs
KpHUTepUH s onpeeaeHus | - THKOPIOpaLus
JUYHOTO 3aKOHA  KOPHIMYECKOrO | - OCEAIOCTh
JIMIA - LEHTP 3KCILTyaTaluu

- KOHTPOJIb

B OCHOBY 3aKOHa Hau0oJjiee TeCHOM
CBSI3M 0JI0KeH ITPUHLMIT

XapaKTCPHOT'O UCIIOJIHCHUA

BOITPOCHI HCKOBOI JaBHOCTHM IO

AOT0BOPY BKJIIOYCHLBI B CTATYT

3aKOH aBTOHOMHUH BOJIU CTOPOH
3aKoH HauboJjee TECHOM CBsI3U

CTaTyT
BelIn

3aKOHAa MECTOHAXOKIACHUSA

1) BuIbl OOBEKTOB BEIIHBIX TMpaB, B TOM YHCIE
MPUHAJISKHOCTh HMYINECTBA K HEABW)KHMBIM  HIIU
JBUKUMBIM BellaMm;

2) 060pOTOCIIOCOOHOCTH OOBEKTOB BEITHBIX IIPAB;

3) BubI BEUIHBIX [1PaB;

4) conepkaHue BEIIHBIX MPAB;

5) BO3HUKHOBEHHUE U MPEKPAIICHUE BEUTHBIX MPaB, B TOM
YHCIIe IePEX0/T IMpaBa COOCTBEHHOCTH;

6) OCYIIIECTBIIEHUE BEIIIHBIX MPaB;

7) 3aIuTa BELIHBIX MTPaB

TEPMHUHOJIOTTYECKHUU JIUKTAHT
Pexomenoayuu no no02omoeke K mepmuHon02u4ecKomy OUKmanmy

TepmuHOﬂozuquKuﬁ OUKMAHM — 2MO OYEHOYHOoEe cpedcmeo, npeOnOﬂaeaiou;ee OYEHKY 3HAHUA

cmydeHmOM KJII04€6blX MEPMUHOE, NOHAMUIL, Kameeopuﬁ, a makoaice Ux Kiarodesvlx NnpusHakoe, cBolicma,

knaccuguxayuil. Ilpeononazaem Gopmynuposky onpeoenenus nowsamus. [na yenei noo2omosKu

HeoOxX00UMo, 8 nepeyro ouepeosb, OPUEHMUPOBAMbCS HA Jle2albHble ONpedeneHUsi COOMEEeMCmayIouux
mepmunos. Ilpu omcymcmeuu ne2anvHo20 onpeoeneHus MepMuHd, Heooxo0uMo Chopmyauposams

07’lp€()€ﬂ€Hu€ camocmosimellbHo, OCHO6bl8AACHL HA OOKmpuHaJZbelX NO3UYUAX, ceolicmeax u XapakmepHvlx

npusHakax onpedeﬂﬂemozo A6IEeHUA.

3aganue 7. KoMmniekT 3aqanmii VI CTyAeHTa BKJIIOYAeT B cedsl ATH BONPOCOB

3amanue Kurou oTBeTa/pemenne
Koanu3nonnas HOpMa, OIpeaessionias MpaBO KaKOTO TOCyJapcTBa JODKHO OBITh
HOpMa MPUMEHEHO K JaHHOMY YaCTHONPABOBOMY OTHOILIEHHUIO, OCIOXHEHHOMY
I/IHOCTpaHHBIM 3JICMCHTOM
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Iy0nuaHbIi ¢dbyHIaMeHTalbHBIE TMPABOBBIC Hayaja (HMPUHIMIBI), KOTOPhIE 00JIAAaroT
NOPSAI0K BBICIIICH MMIIEPAaTUBHOCTBIO, YHHBEPCATLHOCTBIO, 0C000I1 00I11ecTBEHHOM
U TyONMUYHOM  3HAYUMOCTBIO, COCTaBJISIIOT OCHOBY  ITOCTPOEHUS
3KOHOMUYECKOMW, MOJUTUYECKON U IMTPABOBOM CUCTEMBI I'OCY1apCTBa

CTaduiIn3anuoHHas | TapaHTHs OT HEeOJaronpusATHOIO U3MEHEHUS JUIsl HHOCTPaHHOTO HHBECTOPA
(neaymKuHa) 3aKOHOJATENbCTBA PUHUMAIOLIETO FOCYAapCcTBa, KOTOpas IMpeaIonaraer,
OroBOpKa YTO B CJIy4yae U3MEHEHMs (PUCKAJIBHOIO 3aKOHOJATENbCTBA B XYALIYIO JJIs
UHBECTOpAa  CTOPOHY  HMHBECTOPY  TapaHTUPYIOTCS  CTaOMIIBHOCTh
IIPEIOCTABIIEMOTO IIPAaBOBOTO PEXUMa B TCUECHUE CPOKA OKYIIAEMOCTH
MHBECTULMOHHOTO IIPOEKTA

TeppuropuanbHas | reorpadpuueckass  CBsS3b  MEXKIY  DJIEMEHTaMH  IPABOOTHOIICHHMS,

JIOKAJIN3alus OCJIO)KHCHHOI'O  MHOCTPAHHBIM  3JIEMCHTOM, H I[IPUMCHUMBIM  JJIA
OTHOILIICHUHA peryinpoBaHusa Ha3BAHHOI'O IIPABOOTHOLICHUS ITPABOIIOPAAKOM

Memyﬂapozmaﬂ NEPCBO3Ka I'py30B U MACCAKUPOB MCKAY ABYMS U Ooinee rocyaapCTtBaMu,
InmepeBo3Ka BBIITIOJIHACMAA Ha YCIOBHUAX, KOTOPBIC YCTAHOBJICHBI 3aKJIHOYCHHBIMU

OTUMMU TroCyJapCTBaM1 MCKIYHAPOAHBIMU COTJIAIICHUAMUA

II. MIPOMEXYTOUYHASA ATTECTALIUA

Ilpomesrcymounaa ammecmayusn npoxooum ¢ gropme IK3amena, no duiemam, KIOYAIOUUM 8
ceosa 0ea npakmuyeckux 3aoanusn (3adauu). Kaxcoaa 3zadaua sxzameHayuonHnozo ounema Hayenena
Ha nPoeepPKy écex yposHeil yuedHoll yeau, 00Cmu2aemslx RPU U3y4eHuu OUCYURIUHDL.

PexoMeHnanum no pemieHUI0 3a1a4 3K3aMEHALMOHHOIO OnJjIeTa:

1) BHUMATENIPHO W3y4YHWTh, YCBOUTH YCIOBHE 33/1a4yd, CYIIHOCTh BO3HHUKIIErO Ccropa W
oOcTosITENBCTBA JI€Na; MPU ATOM B 3a4ady HE CJENyeT BBOJUTH JIONOJHUTENbHBIE («COOCTBEHHBIEY)
JTaHHBIE, OCHOBaHHBIC Ha PA3JIMYHbIX NTPEATIONOKECHUSIX;

2) OIpeeNnTb, K KAKOH TeMe Kypca MeXIYHAPOIHOTO YaCTHOTO MPaBa OTHOCHTCS 3a/1aya;

3) chopMynupoBaTh MOJISIKALINE PELUICHHIO BOIPOCHI, YSICHUTH TOCTABICHHBIE BOIPOCHI;

4) ompeesMB TeMy, HYKHO BCIIOMHHTh €€ TEOPETHYECKOE COJIepKaHHe, COOTBETCTBYIOIIUC
HOpPMATHUBHBIE aKTbl M OTBICKaTh HEOOXOAMMBIE HOPMBI [UIS pa3pelieHHs CUTyallud: OICHUTh
BO3MOXXHOCTh ~ MaTE€pUalbHO-IIPABOBOIO  PETYJIUPOBAaHUSA,  OXapaKTEpU30BaThb  KOJUIM3HOHHOE
perynupoBaHue, BbISIBUTh U ONKCATh MPOOJIeMbl IPUMEHEHUS KOJUIM3UOHHBIX HOPM.

[Ipu 3TOM HE0OX0IUMO /10Ka3aTh, YTO UMEHHO JAaHHAs HOpPMa MpaBa MOAJEKHUT MPUMEHEHHUIO K
paccmaTpuBaeMbIM OTHOIIEHUAM. [lpu pemieHum 3amaum  cieAyeT JaBaThb OTBET Ha KaKIbIi
MOCTaBJIEHHBIN BOIIPOC, CHOPMYITUPOBAHHBIN B 3aJJaHUU.

IIpencraBnsist cBOM BapuaHT pPELICHHUs, CTYJIEHT KpaTKO H3jaraeT OOCTOSATENbCTBAa Jela, JaeT
IOPUJIMYECKYIO OLIEHKY JIOBOJIaM CTOPOH U 000CHOBBIBaeT. Eciu B 3a1aue yxe MPUBEICHO peIleHHe Cya
WIA WHOTO OpraHa, TO TpeOyeTcsl OLEHHTbh ero OOOCHOBAaHHOCTb M 3aKOHHOCTh. IlommMmo 3TOTO,
HEOOXOUMO OTBETUTh Ha TEOPETUYECKHE BOMPOCHI, IOCTABJIEHHBIE B 33/1a4€ B CBSA3HM C MPEIOKEHHON
cutyanueit. [lone3Ho B mucbMeHHOM BUAE CPOPMYIUPOBATH ATH BOMPOCHI, YTOOBI BBIIBUTH IMOPSAIOK
peleHust 3aadyd M MaKCUMalbHO MOAPOOHO pa3o0paTh CHUTyalMi0. B 3akitoyeHHe Ha OCHOBE
TEOPETUYECKHUX IOJIOKEHUH M HOPMATUBHOIO MaTepuaia Hajao chOopMyJlHpoBaTh pelIeHHEe, CIeNaTh
YETKUE BBIBOBI
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3ananme: CorjacHO y4YpeaMTeJbHbIM [JOKYMEHTAM HHIAUNCKON KOMIIAHMU [1O0TOBOPBLI,
3aK/04YaeMble OT €€ HMEHH, NMPHU3HAKTCA AeHCTBUTEJbHBIMH TOJbKO B Cly4dae, KOrJa OHH
NOANMCAHbI JBYMSI KOMMEPYECKHMH JAHpPeKTOpaMu coBMecTHO. IIpe3uaeHT komMmnanum B
HApyUIeHHe TMOJIOKeHUIl Y4YpeAUuTeJbHbIX JOKYMEHTOB €IMHOJUYHO BbIIAJ J0BEPEHHOCTH Ha
3aKJIlYEeHHE J0roBopa € POCCHMMCKOM opraHm3anueii. B naapHellieM HHIUNCKAA KOMIIAHUSA
HAPYIIWJIA CBOM 00f13aTe/IbCTBA 10 3aKJIIOYEHHOMY J0T0BOPY, M K Hell OblI NpPeAbsiBJICH HUCK B
MKAC npu TIIII P®. B 3acegannu apOuTpaka HHAUICKAS KOMIAHMSA OTPHUIAJIA HAJUYHE
JOTOBOPHBIX OTHOLIEHHMH, CChLIASICh HA HEACHCTBHUTENbHOCTH KOHTPAKTA KaK 3aKJIHYEHHOIO0
HEYNPABOMOYEHHBbIM JIMLIOM. BpisiBUTE 1npoljieMbl NPHUMEHEHUS! KOJUIM3HOHHBIX HOPM
NPUMEHUTEIbHO K onucaHHoil curyanuu. I[lpeacraBbTe XapaKTepHCTHKY JIMYHOIO 3aKOHA
OPUIMYECKOr0 JHIA KAK TUNA KOJJIM3HOHHOI npuBs3ku. Oxapakrepu3yiiTe npaBo, npuMeHHUMOe
K OTHOUIIEHHSIM IIPeJCTABUTEILCTBA U [I0BEPEHHOCTH. Pa3pemiure ONUCAHHYI0O CHTYalMI0 €
MO3UIUI POCCUIICKOr0 MPABONPHUMEHUTEJIs, OLIEHUB 10BO/IbI CTOPOH.

Knwu omeema/peuwienue, pexomenoayuu no 6bINOJIHEHUIO 3A0AHUA .

Opuauyeckas kpaaudukanus BO3HMKIIET0 MPABOOTHONIEHHS . IPABOOTHOIICHHUS 110 TTOBOY
MPU3HAHUS CIICIKU HEIEHCTBUTEIBHON M0 OCHOBAHUIO MTOPOKA CYObEKTa.

Bo3MO0KHOCTD MaTepHaJIbHO-TPABOBOI0 peryJiMpoBaHus: MaTepHaIbHO-TIPAaBOBOE
PETYJIMPOBAHKE JAHHBIX OTHOIICHUH OTCYTCTBYET.

Ko/un3uonHoe peryjJupoBaHMe: TPUMEHEHUIO  TOMJIEKAT  KOJUIM3UOHHBIE  HOPMBI,
HANpaBJICHHBIC Ha ONPEICIICHHE TNPUMEHUMOTO IIpaBa K OTHONICHUSM IPEACTABUTEIHCTBA U
JIOBEPEHHOCTHU, IPABOCYOBEKTHOCTU IOPUANYECKUX JTUII.

IIpoGjeMbl NpUMEHEHUS] HOPM  MENKAYHAPOAHOIO0 YacTHOro mpaBa: mnpobiema
MPEBAPUTENHLHOTO KOJUIM3MOHHOTO BOIPOCAa — OIIEHKAa JEHCTBUTENBHOCTH CAENKH 3aBHCHUT OT OLIEHKH
XPOHOJOTHYECKH 00Jiee paHHETO MPaBOOTHOIIEHHS 110 TOBOY BbIIaYU TOBEPEHHOCTH.

Pemienne.

Ilpeocmasvme xapakmepucmuky JUYHO20 3AKOHA OPUOUYECKO20 JUWA KaK muna
KOJUTU3UOHHOU NPUBAZKU.

Bormpocs ctaTyca HHOCTpaHHOTO IOPUIUIECKOTO JIMIA PETYIUPYETCS €€ TUYHBIM 3aKOHOM.

B cootBercTBuu ¢ 1. 2 c1. 1202 T'K PO craryT ropuaudeckoro Juia BKI0YaET:

1) cTaryc opraHu3aiiiy B KaueCTBE FOPUINIECCKOTO JINIIA,

2) opraHu3alMoOHHO-TIPaBoBasi opMa IOPUAUYECKOTO JINIIA;

3) TpeGoBaHMs K HANMEHOBAHUIO IOPUAMUECKOTO JINIIA;

4) BOMNpPOCHI CO3MIaHUS, PEOpraHU3alMU M JUKBUAALUU IOPUAMYECKOTO JIHUIA, B TOM YHCIE
BOITPOCHI TIPABOTIPEEMCTBA;

5) conepxaHue TPABOCTIOCOOHOCTH FOPUIMUECKOTO JINIIA;

6) TOPSAAOK TPHOOPETESHUS FOPUINICCKUM JIUIIOM TPaKIAHCKUX IpaB M MPUHATHS Ha cels
TPaKIAHCKUX 00S3aHHOCTEH;

7) BHyTpEHHUE OTHOIIEHUS, B TOM YHCJI€ OTHOIIEHUS IOPUANYECKOTO JIUIA C €T0 YUaCTHUKAMU;

8) ctocoOHOCTh OPUIUIECKOTO JIUIA OTBEYAThH MO CBOMM 0053aTeIhCTBAM;

9) BOIpOCH OTBETCTBEHHOCTH YydpeAauTenedl (y4YaCTHHKOB) IOPHIWYECKOTO JIHIA 1O €ro
00s13aTeNLCTBAM.

Jlst ompeneneHust TMYHOTO 3aKOHA IOPUIMYECKOTO JIUIA B Pa3HBIX CTPaHAX MCTOPUYECKU OBLIN
BBIPA0OTaHBI Pa3IMYHbIC KPUTCPHH:
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1). xpurepuii MecTa YUpeKIeHUA (MHKOPIOpANWH) IOPUAUYECKOTO JIWIA: JUYHBIA 3aKOH
OTIpE/ICNISETCS 10 TPaBY TOW CTPAHBI, B KOTOPOW OBLIN BBHIMOJIHEHBI PETUCTPALMOHHBIC (POPMATLHOCTH,
HEOOXO0IMMBIE /IJIs1 CO37JaHUsI HOBOTO FOPUAMYECKOTO JINLIA.

B ocHOBe gaHHOrO KpuUTEpHsl JIEKUT HUAES O TOM, 4YTO IOPUAMYECKOE JIMLO B TEUYEHHE
BCEroIepHojia CBOErO CYIECTBOBAHUS JODKHO HMMETh JIMYHBIM 3aKOH TOrO TOCYAAapCTBa, KOTOPOE
HAJICNUIIO €r0 MPaBOCYOBEKTHOCTHIO.

B P® cornmacuo n. 1 ct. 1202 'K P® nu4yHbIM 3aKOHOM IOPHAMYECKOIO JIMIA CUUTAETCS MPABO
CTpaHbl, I7I€ YUPEKIECHO IOPUINIECKOE JIULIO.

2). KpUTepHil peabHOM 0CEUIOCTH IOPUINYECKOrO JIMIA: JIUYHBIN 3aKOH OINpEAeNseTCs Mo MpaBy
MeCTa HaXxOXKICHMSI LIEHTpa YIPaBJIECHUS I0PUANYECKUM JIULIOM.

CornacHO JaHHOMY KpPUTEpPUIO IPUMEHHMBIM K BOIpOCaM IPaBOBOIO CTaTyca HOPUIMYECKOIO
JuLa SIBISIETCA MIPaBO TOTO T'OCYJIAapcTBa, HA TEPPUTOPUU KOTOPOIO HAXOJUTCS OpPraH, OKa3bIBarOIIMH
peliaolee BIMSHUE HA YIpPAaBJIEHUE JejlaMUd KOMIIaHWU. Ba)kHO OTMETUTh, UTO peub UJET HE O MECTE
HaXOXJeHus, (opMalbHO 3aQUKCUPOBAHHOM B YUYPEAUTENBHBIX JOKYMEHTaX KOMIAHUH, a o
dakTHyecKOM MecTe, OTKyla BeIeTCs YIpaBleHHWE JellaMd KOMIIAHWW B JIaHHBII MOMEHT BpEMEHU
("> dexTuBHAL" OCEMITOCTS).

3). KpuTepHueM LeHTpa IKCIUTyaTalllK (KPpUTEPUil MECTa OCYILECTBICHHS OCHOBHOM AESITENbHOCTU
IOPUAMYECKOTO JIUIA): JIMYHBIA 3aKOH OINpeAEesseTcsl M0 MpaBy rocyAapcTBa, Ha TEPPUTOPUU KOTOPOIO
IOPUAMYECKOE  JIMIO MPEUMYILIECTBEHHO BEAET CBOK  IPEANPUHUMATENBCKYIO  JI€ATEIbHOCTh
(OCyIIECTBIISIET OCHOBHYIO MaccCy JEJIOBBIX OINEpaluii).

4). xpUTepHil KOHTPOJIS: JIMYHBINA 3aKOH ONpEAeNseTcs MO IpaBy OeHeQHUIIMApHOTO BIAJENbIa
JAHHOTO  IOPUAMYECKOro Jnla (KpUTepud TroCyJapCTBEHHOM  MPUHAAIEKHOCTH  YYaCTHHUKOB
IOPUIMYECKOTO JTHIIA)

Oxapaxkmepusyiime npago, RNPUMEHUMOE K OMHOWIEHUAM NPeOCMmasumenbcmea u
006epeHHOCHmU.

Cornacho 1. 2 cr. 154 T'K P®, 01HOCTOPOHHEN CUMTAETCS CHAEIKA, AJI COBEPLIECHUS KOTOPOU B
COOTBETCTBUM C 3aKOHOM, HHBIMH IPABOBBIMH aKTaMH WM COIJIAIIEHUEM CTOPOH HEOOXOJUMO U
JIOCTaTOYHO BBIPAXEHUS BOJM OJHON CTOpOHBI. COOTBETCTBEHHO IOJIOKEHUSI, MPETyCMOTPEHHBIE K
dopMe cenKu, IPUMEHSI0TCS K TOBEPEHHOCTH.

B cootrBerctBum co cr. 1217 'K P®: k oOs3arenscTBaM, BO3HMKAIOIIMM U3 OJIHOCTOPOHHUX
CHENOK, €CIM MHO€ HEe BBITEKAaeT M3 3aKOHA, YCIOBUI WM CyIIeCTBa CAETKHA JIMOO COBOKYITHOCTH
00CTOSITENECTB JIeNla, MPUMEHsIETCS MPaBO CTPaHbI, TIe HAXOAUTCS MECTO >KUTEIhCTBA WJIM OCHOBHOE
MECTO ACSITeNHOCTH CTOPOHBI, MPUHUMAIOIIEH Ha ceOst 00s13aTeNbCTBA MO OJHOCTOPOHHEH CIEINKe.

Cpok JeicTBHS TOBEPEHHOCTH M OCHOBAHMS €€ MPEKPAILIECHUs ONMPEAEIISIOTCS MO0 MPaBy CTPaHbI,
re ObuTa BhIJaHA JOBEPEHHOCTD.

[Ipu ompenenenun npaBa, MPUMEHUMOTO K OTHOIICHHUSM JOOPOBOJIBHOTO MPEICTaBUTENLCTBA,
ClelyeT pa3rpaHUyYMBaTh OTHOILICHHS, BO3HUKAIOIIUME MEXAY MpPEICTaBIseMbIM M MpPEICTaBUTENIEM
(anee Tak)xe - BHyTPEHHUE OTHOILIEHUS ), C OAHON CTOPOHBI, U OTHOLICHHSI MKy MPEICTaBISIEMbIM UITU
MPEJICTAaBUTENIEM U TPETHUM JIUIIOM (JJajiee TaKXKe - BHEITHUE OTHOIIEHUS ), C APYTOH CTOPOHBI.

K noroBopHBIM 00s13aTenbCTBaM, BO3HUKAIOIIUM M3 CHEIKH, COBEPIICHHOW MPEICTAaBUTEIEM OT
UMEHHU TIPEJCTABIIEMOTO C TPETHUM IIUIIOM, Takke NpUMEHsTcs obOmue mnpaBuna ['K PO 06
OTIpeieIieHuU JIOTOBOPHOTO cTaTyTa, a uMeHHo cT. 1210 - 1214 TK P® (IlocranoBnenue I[lnenyma
BepxoBnoro Cyna P® ot 09.07.2019 N 24 "O npuMeHEHMHM HOPM MEXIYHAPOIHOTO YAaCTHOTO IpaBa
cynamu Poccuiickoit ®eneparmn").
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ITo cmeicmy myHkTa 1 crateu 1217.1 'K P®, ecniu npeacTaBisieMblii HE BBIOpA TPUMEHUMOE
IPaBo B IOBEPEHHOCTH JIMOO BHIOpAHHOE MPABO B COOTBETCTBUU C 3aKOHOM HE MOJUICKHUT MPUMEHEHHUIO,
BHEIIHHE OTHOLIEHMs IPEACTAaBUTEIbCTBA PETYIHUPYIOTCS INPAaBOM CTpaHbl, IJE€ HAXOAUTCS MECTO
YKUTEJIbCTBA WM OCHOBHOE MECTO JI€ATEIbHOCTHU IPEICTABUTENS

Paszpemiume onucanuyr cumyauuio ¢ nO3UUUil PpOCCUIICKO20 NPAGONPUMEHUMENA, OUECHUE
008006l CMOPOH.

Bomnpocsl npaBocriocoOHOCTH CTOPOH (JIMYHBIM 3aKOH FOPUAMYECKOIO JIMIA), IPEACTaBUTENbCTBA
U JIOBEPEHHOCTH (IIPUMEHSAETCS MIPABO CTPAHBI, IJI€ HAXOAUTCS MECTO KUTENbCTBA UM OCHOBHOE MECTO
NeSITeIbHOCTH CTOPOHBI, IPUHUMAOIIEH Ha cebs 00sA3aTenbcTBa MO OAHOCTOPOHHEH chaeinke) OyayT
PErylIupoBaThCsl UCXOI U3 CAMOCTOSTENBHBIX KOJUIM3MOHHBIX IPUBSI30K.

Opnako, B cootBercTBUM ¢ 1. 3 cT. 1202 'K P® ropuanueckoe JUII0 HE MOXET CChLIAThCS Ha
OTrpaHUUYEHUE MTOJIHOMOYHUI €ro OpraHa Wiy MPEACTaBUTENSI HA COBEPILIEHUE CIEIKU, HEU3BECTHOE IIPaBy
CTpaHbl, B KOTOPOW OpraH MM IpeACTaBUTENb IOPUIMUYECKOIO JIUIa COBEPIIMI CAEIKY, 32 UCKIIIOUEHUEM
cilyyaeB, Koraa OyJeT JI0Ka3aHo, 4TO Jpyras CTOPOHA B CAEJIKE 3Hajla UJIM 3aBelOMO J0JDKHA Oblila 3HATh
00 yKa3aHHOM OTPaHUYEHUU.

Jlaxke eciy B yUpeIUTEIbHBIX JTOKYMEHTaxX (PMPMbl YCTAHOBJIEHBI OTPAHUYEHUS B MOJHOMOYUSX
JUPEKTOpa, TO IIPU COBEPIICHUHU CIIEIOK MHOCTPAHHOE IOPUANYECKOE JINLIO HE MOKET Ha HUX CChUIATHCH,
IIOCKOJIbKY OHM HEU3BECTHHI IpaBy PD.

B cootrBerctBum ¢ 1 1. cr. 183 I'K P®, npu oTcyTCTBUM MOJHOMOYHUI JI€HCTBOBaTb OT UMEHU
JPYroro Jjuiia WK MpU NPEBbIIIEHUN TaKUX ITOJHOMOYUHN CAENIKA CUUTACTCS 3aKJII0OUYEHHONW OT UMEHH U B
MHTEpPECax COBEPIIMBILErO €€ JIMIA, €CIM TOJIbKO APYroe JIMLO (MpeACTaBiseMblil) BIIOCIEICTBUN HE
0JI00OPUT AAHHYIO CAEIIKY.

@opMyIupoOBKa «B JaJbHEHIEM HHIWMCKas KOMIAHMsS HapyllWia CBOU 00s3aTeNbCTBa I10
3aKJIFOYEHHOMY J0I0BOPY» CBUAETENBCTBYET O IPU3HAHUM CIIEIIKH.

Crhenka mpu3HaeTcsl 3aKIOYEHHON, TpUMeHstoTcs monoxeHus cr. 393 'K PO: nomkuuk 00s3aH
BO3MECTUTh KPEIUTOPY YOBITKH, NPUYMHEHHbIC HEHUCIOJHEHMEM WM HEHAJJISKAIIUM HCIOJIHEHHUEM
00s13aTenbcTBa. Y OBITKH ONPENENSIIOTCS B COOTBETCTBUM C MpaBUIIaMU, NPEAYCMOTPEHHBIMU cTaTheil 15
'K PO.

YACTD 3. (ne nyboauxyemcs)
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