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I. TEKYIIIU KOHTPOJIb

TEOPETUYECKHWHA ONTPOC

Pekomenoayuu no no02omoeke K meopemuieckomy onpocy

Iloocomoska Kk meopemuieckomy Onpocy OCYWecmensaemcs Hd OCHOGe U3YYyeHUs y4yeOHOoU U
O0ONONHUMENbHOU TUMEPAMYPbL.

OcHosHas yenb pabomvl ¢ Jaumepamypou — 53mMo u3eledeHue u3 mexkcma HeobXx00uMoll
ungopmayuu, cnocobcmeayrowe GopMupo8aHurd NpoYeccUOHAIbHLIX KOMHEeMeHYUll, 6 CUly ueeo,
2NIABHLIM  NPABUNOM pabomvl ¢ MEKCMOM s611emcs CO3HAMENbHOe YCBOeHUe NPOYUMAHHO20,
KpUmMu4eckoe OCMbICIeHUE €20 COO0epHCAHUs, 8 X00e KOMOpOo20 NPOUCXO0Um HOCmeneHHoe 2ny00oKoe
OCMbICIIEHUE MeOpPemUudeckUx NOJIONCEHUN MeNCOYHaAPOOHO020 YACMHO20 Npasd, 6blOeNeHUe OCHOBHbIX
uoetl, cucmembvl ap2ymMeHmos, Haubouee ApKuUx NpUmMepos u m.o., Kpome mozo, 00313amenbHbiM NPaeuioM
ABNACMCS  BbIACHEHUE 3HAYEHUSl HEe3HAKOMbIX Cl08, MEPMUHOS, BblPANCEHUU, HEeU38eCMHbIX UMEH,
HA36aHUU.

Pexomenoyemcss nmpu  pabome ¢ aumepamypoi — OCYueCmensams — KOHCHeKMUpoBaHue
MeopemuyecKo20 Mamepuana no OCHOBHLIM GONPOCAM OUCYUNIUHBL NYMeM COCMABLeHUsl ONOPHO2O
KoHcnekma. Koncnekmupoeanue nosgoaum cocpedomoyums 6HUMAHUE CMYOeHmMA HAd KIIOYeblx
npooOIeMax meopuu MeicOYHApPOOHO20 YACMHO20 NPAsd, NOO20MOBUMbCI K NPAKMUYECKUM 3AHAMUAM NO
oucyuniuxe, a makaice 001e2yums NOBMOPEHUE 0CE0EHHO20 MAMEPUANA NPU NOO20MOBKe K IK3AMEH).

Kouncnexmuposanue npeocmaegngem cobou Kpamkoe U NOCIe008AMENbHOE  U3NONCEHUE
cooeparcanuiss NPOYUMaHHo2o. s cocmaegienus OnopHO20 KOHCHEKMA Yeleco00pazHo NpuoepI’cU8amscs
CedyrouWuUx 3manos pabomai:

- no02omogumenvHas paboma: cocmasienue CRUCKA TUmepamypvl U HOPMAMUBHLIX NPABOBbIX
aKmos, BHuMamesnbHoe YmeHue meKCcmos, NOOLeHCAUUX KOHCHEKMUPOBAHUIO,

- cocmasenenue 210ccapus:  YMoOuyHeHue 6 CHpABOYHOU Jumepamype HeNnOHAMHbIX Cl108 U
8bIHECEHUEeM CNPABOYHBIX OAHHBIX 8 KOHCHEKN,

- cocmaeieHue N1aHa ONOPHO20 KOHCNEKMA: GblOeUmb 68 NPOYUMAHHOM 2llA6HOe, COCMABUMb
nAaH, NnpeocmasnaAlwull cobol nepeyeHb 3a20l08K08, N003A20]I08K08, B0NPOCO8, NOCIe008AMENbHO
PACKPbIBAEMbIX 3ameM 8 KOHCHeKme,

- hopmynuposka mesucos: mezuc — 3Mo KpAmKo CHOPMYIUPOBAHHOE NOJIONCEHUE, OIS JLYYULe2O
VCBOEHUSL U 3aNOMUHAHUSL MAMePUana ciedyem 3anucbl8ams me3ucbl C6OUMU CIOBAMU,

- 00KA3bl8AHUe ME3UCOB: ME3UCHL, 8bI0BULAEMbLE 8 KOHCNEKMe, HYHCHO 00KA3bl8aAmMb, HOIMOMY 8
KOHCNEeKme HY}ICHO Ompda3umb OCHOBHble 00800bl, 00KA3bl8AlOWUe UCMUHHOCIb DACCMAMPUBAEMO20



me3uca, 8 9moil yacmu ciedyem 0eiamsv CCbLIKU HA NON0NHCEHUS HOPMAMUBHBIX NPABOBBIX AKMOB8, 8 MOM
yucie, 8 KOHCNeKme yenecoooOPazHo NPUEOOUMb NPUMEPDI.

Cnedyem nomHums, umo e2nagHoe 6 omeeme HA MeOPemuyecKull 8ONpoc He o0b6veM, a
cooepoicanue. B Hem O00ndHCHBL ObIML OMPAdNCEHBI OCHOBHbBIE NPUHYUNUATbHBIE NOJIONCEHUS. NO
meopemuueckomy 8onpocy oucyuniunvl. He cnedyem 00ciosHo 60cnpouzeooums codepicanue y4eOHoll
JIUMepamypsvl, OCHOBHbIE NONONHCEHUS YenecoodpasHee U3nazams Kpamko, C6OUMU CLOBAMU, 3AO0MACL O
cmusie u 8vlpazumenbHoCmu usnodcenus. Ilpu smom 6 ciyuae 3aumcmeosanuti He0OX0OUMO NOHUMAMD,
Ybsl MOYKA 3PEHUsL U U3 KAKO20 UCMOYHUKA NPUBOOUMCS CNYOEHMOM.

Obpawaemcs HumManue, ymo npu omeeme HA 8ONPOC He Mpedyemcs 0emaibHO20 AHAIU3A HOPM
UHOCMPAHHO20 NpaAsa, maxKue nNpumepsbl NPUBOOAMCA UCKIIOUUMENbHO 6 UYeax ULIoCmpayuu
meopemuuecko2o Mamepuaia 8 mex ciyuasnx, koeoa mpeoyemcs ocyujecmsums CpasHUmMenbHblll aAHaIu3
HOPM POCCULICKO20 U UHOCMPAHHO20 MEHCOYHAPOOHO20 YACMHO20 NPABA.

3aganue 1. CTpyKTypa KOJUIN3HOHHBIX HOPM

Pexomenoauyuu Kk evinonnenuto: Illpu noozomoeke K Npakmuyeckum 3aHAMUAM CHYOEHMY
PEKOMEHOYemcst NPUOEPHCUBATNBCA CLeOVIOuell MeXHOLOSUU:

—  BHUMAMENbHO U3YUUMD COOePICAHUE BONPOCA,

— Haumu u npopabomamsv COOMEEMCMEYIOWUe pa3oeivl ¢ PeKOMEeHOOBAHHBIX HOPMAMUBHBIX

O0OKYMEHmMAx, OCHOBHOU U OONOJHUMENbHOU aAumepamype,
— npoodymamsv  paszeepHymulii Omeem HA GONpPOC, ONUPAsCb HA  ONOPHbIL  KOHCHEKm,
COCMABNIEHHBIU 8 XO0€ 0C80EHUSI OCHOBHOU U OONOJHUMENbHOU TUMEPAnypbl

Knrou omeema/pewenue:

LleneBasi HaNPaBICHHOCTh KOJUTU3MOHHOW HOPMBI MPENONPEALIsIeT OCOOCHHOCTH €€ CTPYKTYPHI.
Konnu3nonHas HopMa MEXIyHApPOJHOTO YaCTHOTO IMpaBa BKIIOYAET B ce€0s JIBa CTPYKTYPHBIX IJIEMEHTA!
00BEM U MPUBSA3KY.

Obvem KoMMu3uOHHOU HOPpMbl (B NHOCTPAHHOW JUTEpaType JaHHBIM 3JE€MEHT KOJIM3MOHHOU
HOPMBI TaK)K€ Ha3bIBAIOT TEPMUHOM «IIpaBOBasi KaTEropusi») — 3TO ONpeAeTeHUe Kpyra oOLIIeCTBEHHBIX
OTHOLICHHUH U OTZEIbHBIX X JIEMEHTOB, B OTHOIIEHUN KOTOPBIX ACUCTBYET KOJJIM3NOHHASI HOPMA, T.€. B
OTHOIIEHUH KOTOPBIX IOCPEICTBOM HMMEHHO JAaHHOW KOJUIM3MOHHOM HOpPMBI OyJEeT OCYIIECTBIIATHCA
n30paHue MpUMEHUMOro npasa. PakTUYeCKu 00bEM KOJUTM3MOHHON HOPMBI 3aKpPEIISeT TaK Ha3bIBaEMBbIi
npagonpuMeHumenbHblil cmamym, 10J KOTOPbIM NMOHMMAaeTcs cdepa AeWCTBUS IpaBa, MOJIEKAIIETo
IPUMEHEHHI0O K OTHOILIEHUIO, T.€. NEepEeYeHb BOIPOCOB (TPYNI OTHOIIEHUM), JUISl PEHIEHHUs] KOTOPBIX
UCTIOJIb3YIOTCSI HOPMbI IPUMEHUMOTO T1paBa). OO0BbeM KOJUIM3MOHHON HOPMBI MOXKET IPEACTaBIATh OO0
CKOJIb YTOJHO IIUPOKUH OXBAT YaCTHOIPABOBBIX OTHOIIEHUH — OT €IMHUYHBIX (CHEIHMATIbHBIX) CIydaeB
(HampuMep, onpeeeHrne IPaBUi TOJIKOBAHUS TPaKIaHCKO-TIPaBOBOIO JOIOBOPA, OMpeesieHHe TNYHOTO
cTaryca OeXeHIa) 10 3aKperjieHus B paMKax MpaBONPHUMEHUTENIBHOIO CTaTyTa OTAEIbHOIO MPaBOBOTO
WHCTUTYTa (COOCTBEHHOCTh, JIOTOBOp, JCIUKT) WU JaXKe OTpaciii npaBa (CeMeWHOe MpaBo, TPYAOBOE
nmpaBo). Tak, Kk nmpumepy, B Koumm3noHHON HopMme cT. 1205 T'K P® «IIpaBo cOOCTBEHHOCTH W WHBIE
BEIIHbIE IIPaBa HA HEJIBIKUMOE U JIBUKUMOE HMYILECTBO OINpPEAENSAIOTCA M0 MpaBy CTpPaHbl, A€ 3TO
UMYILIECTBO HAXOAMUTCA» B KadecTBe oObema OyJeT BbICTyNaTh yKa3aHHWE Ha KPYr OTHOLIEHWH, Ha
KOTOpbIE JJaHHasi HOpMa pacipocTpaHsercs, a UMeHHO «I[IpaBo COOCTBEHHOCTH U MHbIE BEI[HbIE IIpaBa Ha
HEABM)KMMOE U IBUKUMOE UMYILIECTBO. .. »

Ilpugaszka mnpexacraBisger co0OM NpPaBUIIO, MOCPEICTBOM KOTOPOIO TPOUCXOAUT H30paHue
MPUMEHUMOIO TMpaBa K BONPOCaM, BKIIOYEHHBIM B MPAaBONPUMEHUTENbHBIN cTaTyT. dakTuyecku
IpUBSI3Ka MpPEACTaBiseTCs] COOOM yKa3zaHHME Ha IPABOBYIO KaTEropuio H(WMIM) IOpUIAUYECKHN (akT,
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KOTOPbIM, MO MHEHHIO 3aKOHOJATENsl, CBS3bIBAET TPAHCIPAHMYHOE YaCTHONPABOBOE OTHOLICHHE C
KOHKPETHBIM IIPABOINOPSIKOM. B BhIIENIPUBEACHHOM NIPUMEPE KOUIM3HMOHHOW HOpMBI cT. 1205 'K PD
NpuBsS3KOW OyaeT yka3aHMe Ha TMPHU3HAK, HOCPEICTBOM KOTOPOTO MOXKHO YCTaHOBUTH IIPaBo,
IPUMEHUMOE K OTHOILIEHHUSM BEUIHBIX NPaB Ha JBWKUMOE U HEABM)KMMOE HMMYIIECTBO — «...IIPABO
CTpaHbl, I/I€ ITO UMYILLECTBO HAXOIUTCSI.

Crnenyer OTMETHUTh, YTO HEKOTOpBIE MCCIIEJOBATENNM TOBOPSAT O CYLIECTBOBAHMM TPETHETO,
QJIBTEPHATUBHOIO 3JIEMEHTA KOJUIM3MOHHOH HOPMBI — THIOTE3bl, T.€. KpPyra YCIOBHUH, NPU KOTOPBIX
KOJIJIM3MOHHAsE HOpMa OyZeT MojajexaTh NpuMeHeHH0. OHAKO «KJIacCHUYecKas» KOJUIM3MOHHAs HOopMa
BKJIIOYAET B €051 IMEHHO JBa CTPYKTYPHBIX JIEMEHTA.

3aganue 2. IlpoGiema mnpeaBapuUTEIbHOr0 KOJJIM3HOHHOIO BOMpPOCa Kak mpodJeMa
NpUMeHeHHs KOJUIM3HOHHBIX HOPM: NMOHMATHE, COJAePiKaHUe, MPUYUHBI BO3ZHHKHOBEHNSI, MPaBUJIa
Npeo10JIeHusl
Pexomenoauuu k evinonwnenuio: Ilpu noocomoseke K NpaKmu4yecKum 3aHAMUSM CHYOEHMY
PEKOMEHOYEMCsl NPUOEPICUBAMBCSL CLEOVIOWEU MEXHOIOSUU.
— BGHUMAMENbHO UYUUMb COOEPIHCAHUE BONPOCA, ONpedesums Mecmo 60npoca 6 oduem
cooepaicanuu memol, €20 C653b ¢ OPYeUMU BONPOCAMU,
— Haumu u npopabomamsv COOMEEMCMEYIOWUE pa30eivl 8 PEeKOMEHOOBAHHBIX HOPMAMUGHBIX
O0OKYMEHmMAx, OCHOBHOU U OONOJHUMENbHOU aAumepamype,
— npoodymamsv  pazeepHymulii Omeem HA GONPOC, ONUPASCL HA  ONOPHLIL  KOHCHEKM,
COCMABNIEHHDII 8 X00€ 0CBOEHUsL OCHOBHOU U OONOJIHUMENbHOU IUMEPAMYpbl,
— 8bIABUMb NPOOIEMHBLE ACNEKMbL 8ONPOCA, NPOOYMAMb C80e NOHUMAHUe nymell U CnocoH08 ux
peuienus

Knwu omeema/pewenue: 1lpenBapurenbHblil KOJUIM3HMOHHBIA BOIPOC BO3HHMKAET B CllydasX,
KOIZla MMEIOT MECTO XPOHOJIOTMYECKH CICAYIOUIME APYr 3a APYrOM OTHOLICHHMS € Y4aCTHEM OJHOIO
Kpyra cyOBbEKTOB, ¥ TIpU 3TOM OT BbIOOpa MPUMEHHUMOTO IIPpaBa K XpPOHOJOTHYECKH IIEPBOMY OTHOILLIEHUIO
(mpenBapUTENbHBIM MM TOOOYHBIM BOMPOC) 3aBUCUT OO0BEM NpaB U O00S3aHHOCTEH CTOPOH IO
XPOHOJIOTHYECKH BTOPOMY IIPAaBOOTHOLIEHHIO, KOTOPOE U SIBJISETCS CIIOPHBIM (OCHOBHOM Bompoc). Tak, B
YaCTHOCTH, IIPU PACCMOTPEHHMM CIIOpA, CBA3AHHOIO C ACHCTBUTEIBHOCTBIO JOTOBOPA, 3aKIIOUYEHHOI'O
[IPEACTABUTEIIEM HAa OCHOBAHWM JOBEPECHHOCTH, HEM3MEHHO BO3HUKHET BOIPOC O JEHCTBUTEIBHOCTU
CaMOW JIOBEPEHHOCTH; IIPH PACCMOTPEHUHM HACJIEICTBEHHOIO CIIOpa, B KOTOPOM Ha HACIEACTBO
IPETEHyeT CyNpYr Hacaen0/aTelsi, BOSHUKHET BOIPOC O AEHCTBUTEIBHOCTU Opaka u T.1. K mpumepy,
€CJIM POCCUICKUI TpaxkJlaHWH, MpokuBasg Ha Teppuropun CaynoBckoil ApaBuHM B COOCTBEHHOM JOME,
BCTYNUT B Opak C Ipa)<IaHKOW JAHHOTO roCyJapcTBa, a 3aT€M HE pacTopras MepBoro Opaka BCTYHNUT BO
BTOpOH Opak Ha TeppuTopuu Poccuu ¢ poccuiickoil rpakJJaHKOW, TO B clydae €ro CMEpPTU U OTKPBITHH
HACJIEACTBA IEPE]l POCCUMCKUM CYAOM B KA4ECTBE OCHOBHOI'O BOZHUKHET BOIIPOC O IIPUMEHUMOM IIPABE K
OTHOILIEHHSIM HACJIEI0BaHUs (B OTHOIIEHUH JoMa Ha Tepputopun CaynoBckoit ApaBuu 3T0 OyneT mpaBo
CaynoBckoil ApaBuM), a B KayecTBe MOOOYHOTO (IpeaBapUTENBLHOI0) BONPOCA BO3HHMKHET BOIIPOC O
npaBe, MPUMEHUMOM K AelcTBUTENbHOCTH Opaka. Ilpu »3ToM ecnu Kk MoOOYHOMY BOIPOCY NMPUMEHSTH
npaBo, H30paHHOE MJs OCHOBHOTO OTHOLIEHHS — TO o0a Opaka OyayT JeMCTBUTENbHBIM, H
HaCJIEJICTBEHHbIE IIPaBa MoJIyvar 00€e >KeHbl, a eCJIM K TOOOYHOMY BONPOCY MPUMEHSTh CaMOCTOSATEIbHbIE
KOJIJIM3MOHHBIE NpaBWla, TO BTOPOMY Opaky OyneT OTKa3aHO B JAEHCTBUTEIBHOCTH U, CJIEIOBATENBHO,
HACJIEeICTBEHHBIE NTPaBa MOJIYYUT TOJBKO IEpBas JKEHA.



[Ipy BO3HMKHOBEHMHM MPEABAPUTEIBHOTO KOJUIM3MOHHOTO BOIIPOCAa  IPABONPHUMEHMTEIIIO
HEOOXO/MMO pEIIUTh KOJUIM3HOHHYIO MpobjeMy BbIOOpa KOJUIM3MOHHOTO IpaBHJIa, IOCPEACTBOM
KOTOPOTO OyIeT pemaThes peABapUTEIbHBINA KOJUIM3UOHHBIN BOIIPOC. B coBpeMEeHHOM MEXIyHapOIHOM
YaCTHOM IPaBe BBIJCISAIOTCS CIEAYIOIINE BAPUAHTHI PEIICHUS TaHHON MPOOIEMBI:

— pelueHue NpeABapUTENIBHOIO BOIPOCAa HA OCHOBE HOPM IIpaBa, IPUMEHUMOIO K OCHOBHOMY
BOIIPOCY, YTO, OE3YCIOBHO, IMO3BOJSET COKOHOMHUTH BpEMS M YCWJIHS IPaBONPUMEHHUTEI,
KOTOPOMY He MPHJIETCS YCTaHABINUBAThH COAEPIKAHUE €Ile KaKOT0-I100 MPaBOMOPSIKA;

— peleHue INpeaBapUTEIbHOIO KOJUIM3MOHHOIO BOIIPOCAa HE3aBUCHMO OT PELICHUS OCHOBHOI'O
BOIIPOCA, HA OCHOBE CAMOCTOSTEIbHBIX KOJUIM3UOHHBIX IIPAaBWJI, IPEIyCMOTPEHHBIX B
KOJUIM3UOHHOM IIpaBe cTpaHbl cyna (cr. 8 Koaexkca MexIyHapoJHOrO 4YacTHOTO IIpaBa
[Tanambl), 4YTO MO3BOJSAET NOJYEPKHYTb CAMOCTOSITEIBHOCTb M aBTOHOMHBIN XapakTep
IIPaBOOTHOLIEHUM, Y4€CThb XPOHOJOTMYECKYIO IIOCIIEIOBATEIbHOCTh HX BO3HMKHOBEHHUS, a
Takke OOeCHeuYuTh OJMHAKOBYIO OIICHKY IPAaBOOTHOILIEHUS, COCTAaBJISIOUIETO OCHOBY
moO0YHOTO BOMPOCA, BHE 3aBUCUMOCTH OT OLIEHKU WHBIX B3aUMOCBSI3aHHBIX TPABOOTHOLICHHIA.

B HOopMax poccHHCKOrO 3aKOHOJATENbCTBA  pElIeHHWE MpoOJIeMbl  MPEaBAPUTEIHLHOTO
KOJUIM3MOHHOTO BOIPOCAa HE COJEPKHUTCS, OJHAKO JIOKTPMHA U IPABONPUMEHUTEIbHAs IPAKTHKA
OJIHO3HAYHO CBUJIETENIbCTBYIOT O TOM, YTO IOOOYHBIN BOMPOC JIOJKEH PELIaThCsl 10 BTOPOMY IYTH, TO
€CThb Ha OCHOBE CaMOCTOATEIBHBIX KOJUIM3MOHHBIX IIPABWJI, BHE 3aBUCUMOCTH OT TOIO, KaKuUM
MaTepHUaIbHBIM IIPABOM PETYIMPYETCS OCHOBHOM BOIPOC.

3ananue 3. [lonsitue 1 npaBoBasi NPUPOAA KOJITHU3MOHHOH HOPMBI
Pexomenoauyuu Kk evinonnenuto: Ilpu noozomoeke K npakmuyeckum 3aHAMUAM CHYOEHMY
PEKOMEHOYemcst NPUOEPHCUBANBCA CLeOVIOuell MeXHOLOUU:

— BHUMAMENbHO U3YYUMb COOepIcaHue B80npocd, Onpedesums Mecmo 60npoca 6 obuem
cooepaircanuu membl, €20 C653b ¢ OpYeUMU BONPOCAMU,

— Haumu u npopabomamsv COOMEEMCmMsywue pazoeivl 8 PeKOMEeHOOBAHHBIX HOPMAMUBHBIX
O0OKYMeHmax, OCHOBHOU U OONOIHUMENbHOU TUmepamype;

— npodymamsv  pazeepHymulii Omeem HA GONPOC, ONUPASACL HA  ONOPHbIL  KOHCHEKm,
COCMABNIEHHBIL 8 XO0€ 0C80EHUSI OCHOBHOUL U OONOTHUMENbHOU TUMEPAmMYpbl,

— NPOAHATUZUPOBAMb U CONOCMABUMb PA3IUYHbIE MOYKU 3PEHUs, COOepHCaHue HOPMAMUBHBIX
AKmMo8 pa3nudHou IPUOULECKOl CUTbL

— 8blABUMb NPOOIEMHbBLE ACNEKMbL 6ONPOCA, NPOOYMAMb C80€ NOHUMAHUE NYymell U CHoc0008 Ux
peuieHus

Knrou omeema/pewmenue:

TpaguuMOHHO TOA KOJUIM3MOHHOW HOPMOM MEXIYHAapOJHOTO YAaCTHOTO MpaBa IMOHUMAETCA
HOpPMa, OIpeeNsonasi, MpaB0 KaKOTro ToCyJapcTBa JOJDKHO OBITh MPUMEHEHO MJisi pPeryJupoBaHUs
KOHKPETHOI'0 YacCTHOIIPABOBOI'O OTHOLUEHHUS, OCJIOKHEHHOI'O WHOCTPAHHBIM JJIEMEHTOM, B CHUTYalUU
BO3HUKHOBEHHMS KOJUIM3UM MIPABOBBIX CUCTEM.

Konnusuonnass HopMa MEXKIyHaApOJHOTO 4YAaCTHOTO TIpaBa MPEACTaBIsieT coOoi 0coOyro
Pa3HOBUIHOCTH MPABOBOM HOPMBI OTCHUIOYHOTO Xapaktepa. OCOOCHHOCTh €€ 11eJIeBOM HaIlPaBICHHOCTH
JlaeT BO3MOYKHOCTh XapaKTEPU30BaTh KOJUTM3MOHHYIO HOPMY B KAYECTBE HEKOETO TEXHUYECKOTO MpaBUIIa,
«JIOPO’KHOTO yKazaTess», BMECTe C TeM, CleAyeT NMOHHUMaTh, YTO MMEHHO Oyiarojapsi KOJUTU3MOHHOU
HOpPME TMPOHUCXOJUT PETYJIUPOBAHHE TPAHCTPAHUYHBIX YACTHOMPABOBBIX OTHOUIEHHWH MOCPEICTBOM
METO0/1a, MPUCYILETO TOJIBKO MEXKIyHApPOJHOMY YacTHOMY IpaBy. [103TOMy KOUIM3MOHHAs HOpMa — 3TO
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HE MPOCTO TEXHUYECKOE CPEACTBO, MO3BOJISIONIEE BHIOPATh KOMIIETEHTHBIA MPABOMOPSIOK, @ aKTUBHBIN
YY4aCTHUK W HEOOXOAWMBIH JJIEMEHT IPABOBOTO PEryJUPOBAaHUs YACTHOIPABOBBIX OTHOIICHUU C
MHOCTPAHHBIM 3JIEMEHTOM.

Komnmm3nonusie HOpMBI 00JIQAA0T YHUKAIBHOW TPABOBOW MPUPOAOH, OHU OCOOBIM CIIOCOO0M
COYETaloT B ce0e YaCTHOMPABOBBIE U TyOIMYHO-TIpaBOBBIC Havyasa. [1o cBoeil 11eneBoil HalpaBICHHOCTH U
UCTOPUYECKOMY UCTOYHUKY (HOpMHUPOBaHMS OHH, O0€3YCIOBHO, XapaKTEPU3YIOTCS KaK HOPMbI YaCTHOTO
IpaBa, TaK KaK HANpaBJieHbl HA YPETyJIWPOBAHHUE OTHOIIECHUN B cdepe YacTHHIX OTHOIIECHUH H, Ooiee
TOr0o, OOJBIIMHCTBO TaK HAa3bIBAEMbIX «0a30BbIX» KOJUIM3MOHHBIX HOPM ObUIM CPOPMUPOBAHBI
HEMOCPEJICTBEHHO CAMUMHU YYaCTHUKaMU MEXIYHAPOJIHOTO TOPrOBOr0 000pOTa, B CUITy YEro OCHOBAHbI
HA TPaJUIMUA CBOOOJBI JIOTOBOPHBIX OTHOIICHWH WM IUCIO3UTHBHOCTH MPaBOBOro perynupoBanms. C
JIPYrOM CTOPOHBI, CaMH YYAaCTHUKH TPAHCTPAHUYHBIX YaCTHOIIPABOBBIX OTHOLIEHUM KOJUIM3HMOHHBIE
HOPMBI HE TIPUMEHSIOT (AK€ B CIIy4ae CaMOCTOSATEIHLHOTO, BHECYICOHOTO yPETYITHPOBAHUS BO3HUKIIIETO
CIiopa CTOPOHBI ITPABOOTHOLIEHUS HE JOTOBAapUBAIOTCA O NPUMEHMMOM IIPAaBE, OHU PELIAIOT CBOW CIOP
CoJlepKaTeNbHO, HE O0palasich HU K KakuM IpaBoBbIM HopMaM). dDakThuecku KOJUIM3HMOHHAsS HOpMa
CTAaHOBUTCA HEOOXOAMMON TOJIBKO B MOMEHT BO3HHUKHOBEHHS KOJUIM3HH IPABOIOPSJIKOB, KOTOpas, B
CBOIO OYepellb, BBI3BIBACTCA K OJKU3HH IOPUIMYECKUM CHOPOM, KOH(MIUKTOM YYaCTHHKOB
MPABOOTHOUICHMS, MOMABIINM B cepy KOMIETECHIIMH TOT0 UM MHOTO FOPUCIUKIMOHHOTO OpraHa, Wid
K€ HEOOXOTUMOCTHIO OOpAICHHUS YYACTHHKOB YaCTHOIPABOBOTO OTHOIICHHS B TOCYIapCTBEHHBIC (WIIH
AQHAJIOTMYHBIC) OpraHbl 3a BBINIOJHEHUEM TOW WM WHOW myOonuuHod (yHkimu. Takum oOpazoMm, ¢
YBEPEHHOCTHIO MOYKHO YTBEPKJATh, YTO KOJUTM3HOHHBIE HOPMBI aJIpECOBAaHBI MMEHHO TaKUM ITYOJIMYHBIM
CyOBbeKTaM, IMPaBONPUMEHUTEIISIM, COCTABJIsII OCOOOTO poJia «perjaMeHT» WX TOBEICHHUS B cliydae
BO3HUKHOBEHHUS CUTYallUM HEOOXOAMMOCTH U30paHHsl KOMIIETEHTHOTO MPAaBOIMOpAIKA IJs TOTO WU
MHOT'O YaCTHOIIPABOBOI'O OTHOIIEHMS. BMecTe ¢ TeM, HECMOTps Ha OTCHUIOYHBIA XapakTep KOJUIM3MOHHOM
HOPMbI, KOTOpPBIA TIO3BOJISIET HEKOTOPBIM HCCIENOBAaTENsIM TOBOPUTH O TEXHUYECKOW pOJIU
KOJUIM3MOHHBIX HOPM B IIPOLIECCE MPABOBOI'O PEryJIMpPOBaHUs, TEM HE MEHEE, CIEAYeT OTMETUTh, 4YTO
KOJUTM3MOHHAs HOpMa B TIOJMHOW Mepe, Kak W Jro0as WHas HOpMa IpaBa, BHIMOIHSIET PETYISTUBHYIO
(GYHKIIHIO, TaK KaK COBOKYITHOCTH C MaTepHUAIbHO-TIPABOBON HOPMOU KOJUIM3HOHHAs HOpMa (GOpPMHUPYET
€IMHBIA MEXAHU3M MPABOBOI0 PETYIMPOBAHUS TPAHCTPAHUYHOTO YaCTHONIPABOBOI'O OTHOILLICHMUSI.

Takum 00pa3om, LENbI0 KOJTU3MOHHONW HOPMBI SIBJISIETCSI HE PETYJIMPOBAaHUE OOIECTBEHHOTO
OTHOIIIEHUS, a OOECTeYeHHe BO3MOXHOCTU B3aWMOJICHCTBUS HAIIMOHAJIBHBIX TPABOMOPSIIAKOB U
MaTepUAIbHO-IIPABOBOIO  PEryJUPOBAHUS KOHKPETHOIO MPABOOTHOLIEHUS IIyTEM IPEOJOJICHUS
BO3HUKAIOIIUX KOJUIM3MHM TMPaBOBBIX CHUCTEM uepe3 CAaHKIMOHHWPOBAaHHE ([I03BOJICHHE) 3aMEHBI
HallMOHAJIBHBIX IPABOBBIX HOPM HOPMaMu MHOCTPAHHOTO TMPABOIOpPsIKAa B MpeAeliax TEeppUTOpUU
JIEHCTBUS HALIMOHATILHON IOPUCAUKIINH.

IIPAKTHYECKOE 3AJJAHHUE (PA350OP KOHKPETHOH CHTYAI[HH)

Pexomenoayuu no pewienuio npaKkmuyecKux 3a0aHuil

Ka3zycot nyscno ananusuposams noopobHo u yenecoobpasHo 3mo 0enams 8 NUCbMEHHOM GUOe.

Pewenue 3aoauu 0ondxcrno 6vims MOMUBUPOBAHHBIM, CO CCHLIKAMU HA HOPMbl 3AKOHA U UHBIX
NPABoGIX AKMO8, KOMopbvle NOOLEHCAm NPUMEHEHUIO 8 OGHHOM ClyUae.

Cmyoenmul  0ondicHbl  0aéamv  pazeepHymvle Omeemvl HA  CHOPMYIUPOBAHHbIE BONPOCHI,
NPOSICHAIOWUE CUMYAYUIO, USTIOHCEHHYIO 8 habyne 3adauu.

Ilpu pewenuu 3a0auu 6 cepe MeHcOYHAPOOHO20 YACMHO20 NPABA HEOOXOOUMO NPUOEPHCUBAMBCS
CeoyIoue2o aneopumma:



1) ocywecmeums keanrugpuxayuio omuowenus (bIAGUMb CHOPHBLIL ACHEKM,)
2) oyeHums 603MONCHOCIb MAMEPUATLHO-NPABOBO2O PECYIUPOSAHUS B0ZHUKULEO OMHOULEHUS]
3) 6 cnyuae He8O3IMOINCHOCIU MAMEPUATLHO-NPABOBO2O Pe2YIUPOBAHUSL BbIABUMb NOOTEHCAULVIO
UCNONL306AHUIO  KOLIUBUOHHYIO HOPMY U  NOCPeOCHmEOM DIMOU  HOPMbL  ONpeoenums
npuUMeHuUMoe npago
4) evisseumb  npobiemMbl  NPUMEHEHUs. HOPM — MENCOYHAPOOHO20 — YACMHO20  Npasa U
0XAPAKMepPU308ams CnOCoObL UX PEUeHUsL.
5) Ilpeocmasums pewenue 3adauu
Dabyna 3a0auu modxcem ObIMb CHOPMYIUPOBAHA MAKUM 00pazom, uymo Oydem OONYyCKamo
HeCKOIbKO 8ApPUAHMO8 peulenus U pasiuyHoe o0OocHosanue. B smom cnyuae Hyx#Ccho npeocmagumo
peuieHue 8cex 603MONCHbIX BAPUAHIMOB
Pewenue npakmuueckux 3adau u cumyayuil 3aK1aoviéaem yMeHus NPasuibHo Gopmuposams u
uznazamv c60U MbICIU, popmupyem npogheccuonarbHoe npasosoe MviulleHue, No360Jsaem C6:A3bl8amb
meopemuyecKue NOJONCEHUS C NPAKMUKOU NPUMEHEHUsl 3aKOHO0AMmelbCmed.
Pewenue 3a0au 00ncHo Obimb pazeeprymvim u apeyMeHmuposaHHbIM.

3aganue 4. I'pa:xknanka P® u rpaiaHnH HHOCTPAHHOIO IOCY1apPCTBA € HeJbI0 3aKII0UYeHUs!
Opaka, B pe3yJbTaTe KOTOPOro rpaxkaianka P@® craHoBUTCSI BTOpPOM :KeHOWH, mepeexajiu B
rocyJ1apcTBo, KOJJIM3MOHHbIE HOPMbI KOTOPOr0 MOAYMHSIIOT BONPOC 00 YCJOBHSAX 3aKJIIOYEHHS
Opaka nmpaBy rocyJaapcrBa MecTa 3aKjl04eHHusi OpaKka, NPpU3HAIOLIEMY MOJUraMHbIe col3bl. byner
JIM IaHHBbIH Opak npu3HaH Ha Teppuropun PO?

Kniou omeema/pewienue:

IOpuanyeckasi kBaan(pukanus BO3HMKIIEI0 NPABOOTHOLICHMS. IPAaBOBOE PEryIMpOBaHUE
OTHOILEHHUH MO 3aKIIIOYCHUIO U PU3HAHUIO TPAHCIPAaHUYHBIX OpaKkoB

Bo3moxHoCTH MaTepHaJIbHO-IIPABOBOIO peryJiupoBaHuUsA . MatepuanbHO-IIpaBOBOE
peryinupoBaHie BOSHUKIIUX OTHOILIEHUH OTCYTCTBYET

Konnusuonnoe peryanpoBanue: KouM3nOHHO-IPaBOBOE PEryIMpOBaHUE OCYLIECTBIISETCS Ha
OCHOBE KOJJTU3MOHHOW MPUBSI3KH JIMYHBIN 3aKOH (PU3NYECKOTO JIULA.

I[IpoGseMbl NMpUMeHEeHHSI HOPM MEXKIYHAPOJHOI0 YACTHOrO MpaBa: B CBSI3U C OMNMCAHHOMN
CUTyalMell BO3HHMKAaeT MpobiieMa NMPUMEHEHUS CBEpXMMIIEPATUBHBIX HOPM (HOPM HEMOCPEICTBEHHOTO
pUMEHEHHUs), TpobiieMa 00Xo0/1a 3aK0Ha, MpodiieMa XpOMAIOIUX OTHOILICHHUH.

Pemtenne: mo oOmemy mnpaBuiy Mpolenypa 3akiIlo4yeHus Opaka MOJUMHSETCS 3aKOHY MecTa
COBEpILEHHS IOPUANYECKH 3HAYMMOTO aKkTa. B cBs3M ¢ 3TuUM, Opak, 3aKIFOUEHHBIH MEXAY IPaXJ1aHCKOM
P® u uHOCTpaHHBIM TpakIaHUHOM, OyJeT CUMTAThCS AECUCTBUTEIbHBIM Ha TEPPUTOPUU TOCYAApCTBA
MecTa 3aKJIF0YeHHs Opaka.

Bmecre ¢ TeMm, B cOOTBETCTBUU ¢ MOJIoKeHUAMHU cT. 158 CemeiliHoro xonekca Pd ycraHoBieHsl
IpaBwiia, ONpENENAIomrue OCOOCHHOCTH TpU3HAHHUS OpakoB, 3aKIIOYEHHBIX Ha TEPPUTOPHUH
MHOCTPaHHOTO rOCY/1apCTBa, B paMKaX POCCUICKOIO MPaBoIOpsIIKa.

B cootBerctBum ¢ 1. 1 c1. 158 CemeiiHoro koaekca PO Bompoc npusHaHus Opaka, 3aKJII0YEHHOTO
3a mpenenaMmu teppuropun Poccuiickoil @enepanyu, cTaBUTCS B 3aBUCHUMOCTh OT Tpa)k[JaHCTBa JIMII,
BCTYMNAIOIUX B Takoi Opak. Ecnu B Opake mpuHUMaeT ydacTHe XOTs Obl OJJUH POCCHUCKHUN Tpa’kAaHUH,
TO Ipu3HaHue Opaka OyJeT BO3MOXKHBIM TOJIKO MPHU YCIOBUH COOIIOACHUSI OTPAaHUYEHHUM M 3aIllpeToB,
npenycMoTpeHHbIX cT. 14 Cemeitnoro kogexca PO®.



Hannas vHopMa (cT. 14 CemeitHoro xomekca P®D) OTHOCHTCS K KaTErOPHUH CBEPXUMITEPATHBHBIX
HOPM POCCHICKOTr0 IMPaBONOPSAKA.

HopMbl HenocpencTBEHHOrO0 IPUMEHEHUs (CBEPXMMIIEPATUBHBIE HOPMBI) MEXAYHApOIHOIO
YacTHOTO IpaBa MPEICTaBIAI0T OO0 elle OAHO CPEACTBO, MO3BOJISAIONIEE OIPAHIYUTH JICHCTBHE MTPABUI
KOJUIM3UOHHOW HOpPMBI M, KaK CIJIEJCTBHE, HE JOMYCTUTh NPUMEHEHHE HOPM HHOCTPAHHOIO IpaBa B
MIPaBONPUMEHHUTENFHOM MPaKTUKe cTpaHbl cyna. [lon cBepXuMIiepaTUBHBIMU HOPMaMU MEXIYHAPOIHOTO
YaCTHOTO MpaBa MOHUMAIOT HOPMBI, COOJIIO/IEHUE KOTOPBIX HEOOXOAMMO IS 3allUThI MOJIUTUYECKOM,
COLIMAJILHOM M SKOHOMHYECKON OpraHu3allii TOCYJapcTBa, BCIEACTBHE YEro UX COOIIOACHUE SIBIISETCS
UMIIEPATUBHON O00SI3aHHOCTHIO KaXJOrO JIMIA, HAXOJIIErocs Ha TEPPUTOPUU TOCYAapCTBa, Tl
JENCTBYIOT COOTBETCTBYIOIINE HOPMBbI, I UMEIOILEr0 IIPABOBYIO CBA3b C TAKUM I'OCYIaPCTBOM.

B coorBerctBum ¢ monoxenusima cr. 1192 T'K P® Boigensercs JABe  KaTeropuu
CBEPXUMIIEPATUBHBIX HOPM MEXIYHApOAHOIO YACTHOI'O IpaBa:

— HOPMBI, B KOTOPBIX COJAEPKUTCA yKa3aHUE HAa UX CBEPXHUMIIEPATUBHBINA XapaKTep, TaKue
HOPMbI MOKHO TakK)K€ IOAPA3JEIUTh HAa HOPMBI, IPSIMO YKa3blBAIOIME HA UX IPHUHAIEKHOCTb K
KaTerOpMU HOPM HETOCPEACTBEHHOr0 NpuMeHeHus (Hampumep, Hopmbl cT. 414 KTM P® 06
OTBETCTBEHHOCTH IIE€PEBO3YMKA 3a BpEl, NPUUYMHEHHBIM XU3HU WU 3/I0pOBbIO Maccaxupa, cr. 14 (B
cOBOKymHOCTH co cT. 156) CK P®, ycranaBnuBaromme OpPEMSATCTBHA Ui 3aKIIOYCHHS Opaka Ha
tepputopun Poccun, ct.ct. 123-124 (B coBokynHoctu co cT. 165) CK P® u np.) v HOpMBI, B KOTOPBIX
COJICP’KUTCSI KOCBEHHOE YKa3aHHE Ha MX CBEPXUMIIEPATUBHOCTH MOCPEACTBOM HCIOJIb30BAHUS OCOOBIX
JUHTBUCTUYECKUX  CPEICTB  (MMIIEpPATUBHO  OKpAIIEHHOW  JIGKCHKM —  CIIOBa  «3ampery,
«HCKIIIOUUTEIbHBINY, «HETOMYCTUMOY» H T.1.);

- HOPMBI, HMeEIoIHe oco0oe 3HaYeHHe sl 0OECIeUeHUs] MpaB M OXPAHAEMBIX 3aKOHOM
UHTEPECOB CyOBEKTOB IMpaBa, 3Ta KaTeropus HOPM JOCTATOYHO pa3MbITa U YCTaHABIMBAETCS B paMKax
MPAKTUKU YCMOTPEHHEM MPAaBONPUMEHHUTENS], HO MPU STOM HEOOXOAUMO MOHUMATh, YTO 3TO MOTYT OBITh
HOPMBI KaK 4aCTHOT0, TaK U MyOJIMYHOTO MpaBa.

B nro6oM ciiydae HamM4yue CBEPXMMIIEPATUBHOW HOPMBI CTPaHbl Cy/la MPUBOJUT K W3MEHEHHUIO
HOPMAJIbHOTO JIEHCTBUS KOJUIM3MOHHOM HOPMBI, TaK Kak Jito0as HOpMa HEMOCPEICTBEHHOTO IPUMEHEHUS
OPUBOIUT K (UKIUHU, JONYCKAIOIIeW CYIIECTBOBAHWE CBEPXMMIIEPATUBHOW HOPMBI CTpaHbl cyjaa
HEMOCPEJCTBEHHO B COCTaBe HOpPM IpaBa, MOJUIEXkAllero MNPUMEHEHUIO (BHE 3aBUCHUMOCTH OT €ro
pEaNbHOTO COAEPIKAHMUS).

Takum oOpa3om, mepee3s; pOCCUHCKONW TIpa)aHCKU Js 3aKIoueHUs Opaka Ha TEpPUTOPUIO
JPYroro rocynapcTBa, HEe MPEJOCTaBUT €MY IOPUIMYECKYI0 BO3MOXHOCTb BCTYILIEHUS B IOJIMTaMHBIN
coto3. Takue neficTBUs OyAyT BOCHPHUHATHI KaK 00XOJl 3aKOHA, KOTOPbIM B COOTBETCTBUU C HOpPMaMH
cT. 10 I'paxkxnanckoro konexkca P® sBisercs pasHOBUIHOCTBIO 3JI0YHNOTPEOJIEHUS NMPAaBOM U HE BJIEYET
IOPUAMYECKUX MOCIIEICTBUH.

Taxum oOpa3om, gaHHbIN Opak He OyzaeT npusHaH Ha TeppuTopun Poccuiickoit denepanuu.

3ananue 5. I'paxnanun CHIA oOpatuicsa B apoutpaxkubiii cyn P® ¢ uckom Kk oprany mno
perucTpauvy 0 NPU3HAHUM HeAeHCTBUTEJNbHON PerucTpaluy ero B KayecrBe MHIAMBHAYAJIbHOIO
NpeANnPUHUMATENS B YACTH YCTAHOBJICHHSI CPOKA NMPEeANPUHUMATEIbCKOU AeITEJIbHOCTH, a TaKKe
00 o0s13aTeIbCTBE OTBETYMKA INMPOM3BECTH PErMCTPANMIO NPEeINPHHUMATENSA B COOTBETCTBHH C
YKa3aHHbIM B €ro 3asiBJleHUM CpPoKoM — OeccpouyHo. Cya mnepBOM HHCTAHIUM YAOBJIETBOPHUII
JaHHBI HCK. B anejuisiniMOHHON Kaji00e OpraH Mo perucTpauvy MPOCHJ OTMEHUTH pelleHue,
1oJiarasi, YTo McTel, ABJISIOIMICA HHOCTPAHHBIM I'PAXKIAHUHOM, MOKeT ObITh 3aperucTPMPOBaH B



KayecTBe NpeINPUHUMATENS TOJAbKO B Mpeaejax CpoKa, yKa3aHHOro B Buse. Pa3zbsicHUTe
NEePCIEeKTUBBI OCTABJIEHHUS B CUJIe PellleHHUsI Cy/Aa MePBOil HHCTAHIHH

Kniou omeema/pewmenue:

IOpuanyeckasi kpaaudukanus BO3HMKIIET0 NMPABOOTHOWIEHHSI: IPABOOTHOILIEHHUS 110 IOBOY
peanu3anuy npasa GU3NYECKOro JHUIA Ha OCYIIECTBICHNUE NPEANPHHUMATENCKON eI TeIbHOCTH.

Bo3moxHocTh MaTepHaIbHO-IIPABOBOIO peryJiupoBaHuA: MaTepUaIbHO-IIPABOBOE
pEryJINPOBAaHKE JaHHBIX OTHOLIEHUI OTCYTCTBYET.

KosmmznonHoe peryaupoBaHWe: JUid pa3pellleHHs CIHOPHOrO  BoOIpoca  HEOOXOIMMO
UCTIOJIb30BaTh JIMYHBIN 3aKOH (PU3UUECKOTO JIMIA U JIMYHBIN 3aKOH HHIUBUIYaJIbHOTO MPEIIPUHUMATEIIS
(kaK IpoOM3BOJHAs KOJUIM3MOHHAs HOpPMA OT JIMYHOT'O 3aKOHA FOPUINYECKOI0 JIULIA).

IIpo6aemMbl NpUMEHEHUs HOPM MEKIYHAPOIHOI0 YaCTHOI0 NpaBa: rnpobdiieMa KB (PUKAIIUH.

Pemenue:

IIpaBo nuua 3apeructpuposats WUII Bxonut B cratyTt auuHoro 3akoHa ®JI (mpaBocrnocoOHOCTH
®JI). B coorBerctBun co ct. 1196 'K P® rpaxmanckas mpaBOCIOCOOHOCTh (DH3UYECKOTO JIUIIA
OIIpesieNIIeTCsl €ro JMYHBIM 3aKOHOM. [Ipu 3TOM HMHOCTpaHHBIE TpaXkAaHe M JHIa 0e3 IpakJAaHCTBa
nons3ytorcs B Poccuiickoit denepanyy rpakaaHCKoil MpaBOCIIOCOOHOCTbIO HapaBHE € POCCUHCKUMM
rpaXkJaaHaMy, KpoMe CJIy4yaeB, YCTAHOBJEHHBbIX 3akoHOM. Tak kak rpaxganudH CIIIA xoren
3apeructpupoBath WMII Ha Tepputopum Poccuu, TO MOAX0a K OMPEACICHUIO €ro MPaBOCIOCOOHOCTH
OyIeT TakuM ke, Kak U Uil rpaxkaad PD, ¢ HEKOTOPhIMU OTpaHUYEHUSMHU, YCTAHOBJIEHHBIMU 3aKOHOM.
Crout ynomsHyTh U 4. 3 cr. 62 Koncruryuuu P®: uHoCcTpaHHbIE IpakaaHe W juLa 0e3 TpakJaHCTBa
nonb3ytorcs B PO mpaBamu M HecyT 00sA3aHHOCTM HapaBHe ¢ rpaxaaHamu P®, kpome ciyuaes,
YCTaHOBJICHHBIX 3aKOHOM WJIM MEXIyHapOJHBIM 10r0BOpoM PP

@3 or 08.08.2001 N 129-®3 «O rocynapcrBennoit peructpaunu HOJI u UIID» perynupyer
npouenypy perucrpauuu MIl. B naHHOM 3aK0OHE HET HUKAaKUX OIPaHUYEHUN NIl MHOCTPAHHBIX I'PaXI1aH
B 4acTU CpOKa IpPEANPUHUMATEIBCKON aAedarenbHOcTU. Crel0BaTeNIbHO, aleuIALMOHHAs WHCTAHLUSA
oTkJIOHUT kanno0y ®HC, notomy uTO MHOCTpaHHbBIE TpaxkaaHe nosb3yroTcs B Poccuiickoit denepanun
IPaXXAaHCKOW IPaBOCIOCOOHOCTbIO HAapaBHE C POCCUHCKUMHM TpakJaHaMH, KpOME CIIy4aes,
YCTaHOBJICHHBIX 3aKOHOM.

Bmecre ¢ Tem, B I'K P® B cr.1201ycTanoBieHo, yTo mpaBo (pU3MYECKOro JIMLA 3aHUMAaTbCs
HOpPEANPUHUMATENBCKON  IeATENIbHOCTBI0  0e3  00pa3oBaHMs IOPUIMYECKOrO JIMIIAa B  KauyecTBe
UH/IMBUYAJIbHOTO TpPEANpPUHUMATENs ONpeAesseTcs MO IMpaBy CTpaHbl, IJie Takoe (PU3NYECKOe JIHIIO0
3aperucTPUPOBAHO B KAUECTBE MHAMBUIYyaIbHOTO NpeAnpuHUMaTes. Eciu 3To mpaBuiio He MOXXET ObITH
NPUMEHEHO BBHJly OTCYTCTBHUSI O0s3aTE€IbHOM PErucTpally, NPUMEHSIETCS MPaBO CTPaHbl OCHOBHOTO
MECTa OCYIIECTBJIEHUSI TPEANPUHUMATEIBCKON JIeATENbHOCTH. TakuM 00pa3oM, K CIIOKHBIIMMCS
OTHOLICHUSIM OyJeT MpuMeHsAThCs paBo Poccuiickoit denepanui.

l'ocynapcTBeHHast peructpanus (pU3NYECKOro JIMLa, B TOM YHCJI€ MHOCTPAHHOIO TpakJaHUHA B
KayecTBe MHJMBUIYAJIBLHOTO MpEeANpPUHUMATENS, OCYIIECTBIsETCs B coOTBeTcTBUU C DenepambHbIM
3akoHOM oT 08.08.2001 N 129-®3 "O rocynapcTBEHHOH pEruCTpaluy OPUAMYECKUX JIMIL H
MHAWBUAYAJIBHBIX [IpeANpUHUMATENEH".

CornacHo 4. 1 m. «e» ct. 22.1 ®enepanbhbiii 3akoH oT 08.08.2001 N 129-03 (pea. ot 02.07.2021)
"O rocynapCTBEHHOM PETUCTPaLUU IOPUAMUYECKUX JIMI U UHAWBUIYAJIbHBIX IPEIIpPUHUMATENEH" KOMUsI
JOKYMEHTa, MOJTBEPXKJAIOLIEr0 MpaBo  (QU3MYECKOro JIMIA, PETUCTPUPYEMOTO B  KadyecTBe
WHJVBHIyaJIbHOTO IIPEANPUHAMATENSA, BPEMEHHO WJIM ITOCTOSIHHO IIpOXKuBaTh B Poccuiickont denepanun



(B ciaydae, eciu (pU3NYECKOE JIUIO, PETUCTPUPYEMOE B Ka4eCTBE MHAMBUIYAIBHOTO MpeaNpUHUMATEIS,
SIBIISICTCS. MHOCTPAHHBIM TPaKJAHUHOM WJIM JIMLIOM 0€3 TpaXkIaHCTBa).

B cootBerctBuU € 4. 1 c1. 2 @enepanbublil 3akoH oT 25.07.2002 N 115-®3 (pexn. ot 02.07.2021)
"O mnpaBOBOM IIOJIO)KEHHWH MHOCTPaHHBIX rpaxkgaH B Poccuiickoii ®enepauun" paspemieHue Ha
BPEMEHHOE IIPOKMBAHHWE - TIOATBEP)KIEHUE IIpaBa WHOCTPAHHOIO TpaXkJaHWHA WM Juna 0Oe3
IpaXXJAAaHCTBA BPEMEHHO IpoxuBaTh B Poccuiickonn Penepanuu A0 NMONYyYEHUs BUAA HA JKUTEILCTBO,
oopMiIeHHOE B BHUJE OTMETKH B JJOKYMEHTE, yJOCTOBEPSIOUIEM JMYHOCTh MHOCTPAHHOIO I'paKAaHHWHA
wid Jmna 0e3 rpaxJaaHcTBa, JMO0 B BHJE JOKYMEHTa YCTAaHOBJIEHHOW (OpMBI, BbIIABa€MOIO B
Poccuiickoii denepanuu nuny 06e3 rpaxaaHCTBa, HE MMEIOLIEMY JOKYMEHTa, YyIOCTOBEPSIOLIETrO €ro
JMYHOCTb.

B cr. 25.1 ®enepanpubiii 3akoH ot 15.08.1996 N 114-®d3 (pen. ot 01.07.2021) "O mopsinke
BbIe3ia u3 Poccuiickoit @enepanun u Bbe3na B Poccuiickyro denepanuo” ckazano, uto «B 3aBucuMocT
OT LIeJIM BhEe3[]a MHOCTPAHHOTO TPaKIaHWHA WM Juna 0e3 rpaxkaanctBa B Poccuiickyro denepanuio u
nenu ux npeObiBaHus B Poccuiickoil ®Penepanuy HMHOCTPAHHOMY TpaXKAAHUHY WM JdLy Oe3
IpaXkJJaHCTBA BBIJAETCS BM3a, KOTOpAs MOXKET ObITh JAMIJIOMAaTHUECKOW, CIyKeOHOH, OOBIKHOBEHHOH,
TPaH3UTHOW BU30H, BU30M BPEMEHHO MPOKMUBAIOLIETO JMIA, JUOO0 O(opMIIsSIeTCs eIuHasi JIEKTPOHHAs
BU3a B (OpPME IEKTPOHHOIO JOKYMEHTA.

Buza - BbyranHoe (odopmiieHHOE - B YacTH, KacalomeHCs eIUHOW OSJICKTPOHHOW BHU3HI)
YIIOJJHOMOYEHHBIM T'OCYJApCTBEHHBIM OPraHOM paspelleHue Ha Bbe3d B Poccuiickyro denepanuro u
npedbiBanre B Poccuiickoit denepanuu wiv TpaH3UTHBIA TPOE3a 4epe3 TeppuTopuro Poccuiickoit
®enepalyy Mo JEHCTBUTEILHOMY JOKYMEHTY, YIOCTOBEPSIOLIEMY JUYHOCTh HHOCTPAHHOI'O I'paXK/1aHHA
wId Juua 0e3 rpakJaHcTBa U pu3HaBaeMoMy Poccuiickoit deneparyeil B 3ToM KauecTBe».

B cny4yae aHHynuMpoBaHMs IOKYMEHTA, MOATBEPXKAAIOLIErO MPaBO MWHOCTPAHHOIO IpakJaHUHA
au0o ymna 0e3 rpaxJaaHCTBa BPEMEHHO WM IOCTOSIHHO NpokuBaTh B Poccuiickoit dexepaunu, wim
OKOHYAHUS CPOKa ACUCTBUS YKAa3aHHOTO JOKYMEHTA FOCYAAPCTBEHHAs PErUCTpalus JAHHBIX MPaXK1aHNHA
au00 JUIa B Ka4eCTBE MHIMBHUAYaJIbHOIO MPEANPUHUMATENS YyTPauuBaeT CUJIYy CO JHS aHHYJIUPOBAHUSA
YKa3aHHOT'O IOKYMEHTA UM OKOHYaHMsI cpoka ero aedctsus (m. 11 ct. 22.3 3akona N 129-03).

W3 Bcero BhILIENEPEUYHCIEHHOTO MOXKHO CJIENaTh BBIBOJ, YTO €CIM WHOCTPAHHBIA TpakJaHUH
IIOCTOSSHHO MJIM BPEMEHHO IMpOXKUBaeT Ha Tepputopun Poccuiickoit @enepanuu, uto Oyner
MOJTBEPXKJIEHO COOTBETCTBYIOIIMMHU JOKYMEHTaMH, TO OH JIOJDKEH OBbITh 3aperuCTPUpPOBAaH B KauecTBE
WHIMBUYaJILHOTO MpearnpuHuMaTens 6eccpouno. Cyn nepBoi MHCTAHLUMHU MPABOMEPHO YAOBIETBOPUII
uck. Cyn anejsiuOHHON MHCTAHLIMK OCTABUT B CHJIE PEILIEHUE CyJa IEPBOl MHCTAHIMH.

BMmecte ¢ Tem, BpeMeHHO NpeOBIBAIOIIMKA MHOCTPAHHBIN TI'paXKJIaHUH 3aperucTpUpOBATHCS B
Ka4yecTBe MHIMBHYaJIbHOIO Mpeanpuaumaresns He MoxkeT (mm. "e" m. 1 ct. 22.1 3akona N 129-03, . 1
cT. 2 3akoHa N 115-@3). IIpuuem, eciau perucTpUpyrOLIMi Oprad BIOCIEACTBUM MPUAET K BHIBOAY O TOM,
YTO MpPE/CTaBICHHbIE JOKYMEHTBl HE SIBJSIOTCS HaJAJIeXkKallluM MOJATBEP)KJIEHUEM IpaBa MHOCTPAHHOTO
rpakJaHMHAa BPEMEHHO NpokuBaTh B P®, 3TO 00CTOATENHCTBO HE MOXKET CIYXHUThb OCHOBAaHUEM IS
MPEKpALIEHUs AESITeTbHOCTH MHOCTPAHHOTO JIMIA B KAYeCTBE MHAMBUAYAJIbHOIO MpEINpUHUMATENs B
cooTBeTcTBUM € M. 3 cT. 25 3akoHa N 129-®3 (cmotpure, Hanpumep, nocraHosienne PAC Cesepo-
3anmaaHoro okpyra ot 28.02.2008 N A42-4295/2007, nocranosnernne @AC CeBepo-3anagHoro okpyra ot
26.06.2008 N A42-129/2008, nocranosnenne ®AC Cepepo-3anagnoro okpyra ot 29.07.2008 N A42-
7505/2007).

3aganue 6. I'pynna 0aHKOB M3 NATH CTPaH CO3JaJIa KOHCOPLHUYM M 3aKJIHYUJIA 0r0OBOP
KPeIMTOBAHMS NMPOMBILIJICHHOI0 NPOEKTA 10 MPOU3BOJACTBY peiicoBbIX Temnoxoaos. Koncopuuym
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obl1 co3pan B Liopuxe (IlIBeiimapusi). B kpeauTHOM 10roBope ObLIO NMPeIyCMOTPEHO, YTO €ro
M0JI0KEeHHsI TOTUHHSIOTC (GaHKoBckoMy mnpaBy mrata Helo-Hopk. B mpomecce peanmsammm
NMPOEKTa BO3HUK CIOP MeXAYy KOHCOPUMYMOM H JO0JKHHKOM. YCTAHOBHTE NMPUMEHHMOE K CIOPY
Nnpaso

Knwu omeema/pewienue:

Opuauyeckass kBaju(uKanus BO3HUKIIEI0 MPABOOTHOWIEHMs: 3aJaHHe  Kacaercs
BHYTPEHHUX (MEXIy OaHKaMM, BXOISAIIUMH B KOHCOPIMYM) M BHEIIHUX (MEXIYy KOHCOPLHUYMOM H
JOJDKHUKOM) OTHOLIEHUH, OCJIOKHEHHBIX MHOCTPAHHBIM 3JIEMEHTOM M CBS3aHHBIX C 3aKIIOUYEHUEM JABYX
caenoK: 1) o co3nanuu KOHCOPIUYMa; 2) O KPEAUTOBAHUH.

OcHOBHBIE BOIIPOCHI, OAJIEKAILNE IIPABOBOI OLIEHKE:

1. IlpaBoBas npupona koHcopuuyma B MUIT;

2. IIpaBOBOE 3HaUEHHE MECTA CO3/IaHUS KOHCOPIIMYMA;

3. Bo3moxxHOCTh BbIOOpa NPUMEHHMMOrO IIpaBa K JOTOBOPY KPEIUTOBAHUS, 3aKJIIOYAEMOIO
KOHCOpPLIMYMOM;

O1neHka OrOBOPKM O MOJYMHEHHM KpPEIUTHOIO JOroBopa «O0aHKOBCKOMY IpaBy Itata Heto-
Hopx».

Bo3moxHOCTH MaTepHaJIbHO-TIPABOBOIO peryJiupoBaHuUs: VYHu¢uuuposanHas
MEXJIYHapOJHO-TIpaBOBasi perjlaMeHTalusl KOHCOPLUYMOB OTCYTCTBYET, HECMOTpPS Ha IIHPOKOE
pacnpoCTpaHEHUE  KOHCOPLMAJIbHBIX  OTHOLICHWM B  JI€JIOBOM  mpakTuke. HMwmerrcs  naumb
pexomeHnaarenbHble pykoBojacTBa 1973 u 1979 rr. EBpomnelickoit 3xonomuueckoit komuccun OOH no
COCTaBJICHUIO KOHTPAKTOB O CO3JaHUU KOHCOPLUYMOB, OOOOLIAIOIINE CIOXKUBIIMECS HA IPAKTHKE
MOJXOJIBI.

KoniusuonHoe peryJupoBaHme: JINYHBIA 3aKOH FOPUIMYECKOTrO JINLA, 3aKOH aBTOHOMMH BOJIU
CTOPOH, IPUHLUI HauboJee TECHON CBA3U

IIpo6emMbl NpMMeHEHHsI HOPM MeXKIYHAPOJHOI0 YaCTHOI0 NpaBa: npobdiieMa KBaIu(puKauu

Pemenne: 3aganue kacaercsi BHYTPEHHMX (MexXJ1y OaHKaMH, BXOASIIMMHU B KOHCOPLIUYM) H
BHEITHUX (MEX/1y KOHCOPLIUYMOM U JTOJKHUKOM) OTHOIIEHUH, OCJI0)KHEHHBIX MHOCTPAaHHBIM 3JIEMEHTOM
Y CBSI3aHHBIX C 3aKJIIOYEHUEM JBYX CAENOK: 1) 0 CO31aHUK KOHCOPIIMYMa; 2) O KPeAUTOBAHHH.

OcHOBHBIE BOIIPOCHI, MOJIEKAIIE IPABOBOI OLIEHKE:

1. IIpaBoBas npupoaa koHcopunyma B MUII;

2. IIpaBoBO€ 3HaUEHHE MECTA CO3/IaHUS KOHCOPIIMYMa,

3. Bo3MOXXHOCTh BBIOOpa NPUMEHMMOIO MpaBa K JOTOBOPY KPEIUTOBAHUS, 3aKII0OYAEMOIo
KOHCOpPLIUYMOM;

4. OueHka OroBOPKM O TMOJYUHEHUU KPEAUTHOTO JI0TOBOpa «OaHKOBCKOMY IIpaBy IITaTa
HI:IO-ﬁOpK».

Kpeautsl MexayHapoAHbIX OaHKOBCKHX KOHCOPILMYMOB IPEACTaBISAIOT cO00W ocolyro ¢dopMmy
KPEAUTOBAaHUS BO BHEIIHEAKOHOMHUYECKMX OTHOWEeHUsX. lcrnomp3oBanue Ttakoi (opmbl gaer
BO3MOXXHOCTb AaKKyMYJIMPOBaThb 3HAUMUTEIbHBIE BAIIOTHBIE CPEACTBA IyTEM IPUBJICYEHHS HX OT
6osbI1IOr0 YyKcaa 0AaHKOB M3 Pa3HBIX CTPaH Ul MPEJOCTABICHUS 3aeMIIUKY Ul peaau3allii KPYIHOTO
IPOEKTa B MOPSAAKE M Ha YCJIOBHUAX, COTJACOBAHHBIX MEXAYy OaHKaMU — yYaCTHHKaMHM KOHCOpIMyMa U
3aEMILUKOM.

KoHncopuuym nmMeer crieyronye THTUYHbIE TPU3HAKU:

1. CornacoBaHHOCTb 1I€JIM YYaCTHUKOB B peai3allii HHBECTUIIMOHHOTO TIPOEKTA;

11



2. Bpemennsrii XapaKTep CO37aHus, oTpeesieMbIit 0COOEHHOCTSIMU

WHBECTUIIMOHHOTO MPOCKTA;

3. OTcyTcTBUE Y KOHCOpPLIMYMA CTaTyca IOPUANYECKOTO JINLA.

KoHcopunym siBIsieTcss YMCTO JOTOBOPHBIM OOBEIMHEHHEM JIML. BXopsie B ero coctaB GaHKH
COXPaHSIOT CBOI0 IOPUAMYECKYIO CaMOCTOSITEIBHOCTh. B MOKTpHHE Takue OOBEAMHEHUS HMEHYIOT
HCMHKOPIIOPUPOBAaHHBIM ~ COBMECTHBIM  mpeanpustaeM (non-incorporated  joint  venture) wm
HCHACTOSIIMM COBMECTHBIM IpeanpusTreM (Non-equity joint venture).

B cBsi3u ¢ 3TUM ymnomsiHyTO€ B 3aJjaHUM MECTO «co3AaHus KoHcopuuymay (Llropux) ¢ Touku
3pEeHUs] POCCUUCKOTO TIpaBa HE MOXET CUMTAThCS JIMYHBIM 3aKkoHOM opranu3anuu (cr. 1202 I'K P®D), a
MOJKET pacLEHUBATBHCS JIMIIb KaK MECTO 3aKJIIOYEHMsI CIEJIKM O CO3JaHuM KoHcopuuyma. ITpu stom
HEOOXOUMO  YYHTHIBaTh, 4YTO B  OTACIBHBIX  MPABOMOPSJKAX  JOMYCKAeTCs  NpHU3HAHHE
PaBOCYOBEKTHOCTH 3a JIOTOBOPHBIMU OOBEIUHEHUSMH, HE MMEIOLUIMMH CTaTyca IOPUIUYECKOro JIHIIA,
HanpUMep, 3a TOJHBIMA M KOMMAHJMTHBIMH TOBApHUIIECTBAMH, HMCIOIIMMH HM3BECTHOE CXOJACTBO C
JOTOBOPOM O KOHcopuuyMme. Eciau 3aKOHOJATENbCTBO MECTa YUYPEKIACHHS KOHCOPLMYMa COACPKHUT
M0I00HBIE TOJIOKEHUS, TO TSl POCCUICKOTO MPaBOMOPSAIKA TaKhe KOHCOPIIMYMbI CYUTAIOTCS UMEIOIIMMHU
an4aHblil 3akoH (cT. 1203 'K P®), BpaBe npuodpeTath U OCYIIECTBIATh MPAXKIAHCKUE MpaBa M HECTH
rpaXAaHCKHE OOS3aHHOCTH, BBICTYNAaTh WCTIOM M OTBETYMKOM B poccuiickom cyae (m. 17
[Hocranonenus Ilnenyma BC P® ot 09.07.2019 Ne 24). Ho u B 3TOM cily4ae mpaBo MecTa CO3JaHUs
KOHCOPLIMYMa, 10 OOIIEeMYy MpaBHIy, MOXET PEryJHpoBaTh TOJbKO BHYTPEHHHE OTHOILCHHS MEXIY
YY4aCTHUKAMH, CBSI3aHHBIE C YNPABIECHHUEM KOHCOPLUHUYMOM (B TOM 4MCIIE, O JMIE, ACUCTBYIOLIEM OT
UMEHH BXOJAIIMX B KOHCOPIIMYM YICHOB), PACIIpEICIICHUEM TPaB U 00S3aHHOCTEH MEXKy yJ4aCTHUKaMHU
(m. 2 ct. 1202 T'K PD).

K oTHOmeHus M KOHCOpLMYMa C KOHTpareHTamu (B JaHHOM ciy4ae, K KPeIUTHOMY JOTOBODY)
OPUMEHSIOTCS  00lMe HOPMBI  00S3aTENbCTBEHHOTO IMpaBa, pETYIUPYIOLUIME COOTBETCTBYIOIIHE
oTtHomieHus.. OCOOCHHOCTBIO 3TUX OTHOIICHUH B JAHHOM ciy4yae OyIeT MHOKECTBEHHOCTb JIMI[ Ha
CTOpOHE KpeauTopa. B nuTeparype oTMeyaercsi, 4YTO «HEIOCTaTOYHAs B LIEJIOM pErjaMeHTalus B
HAI[MOHAJbHOM 3aKOHOJATENbCTBE W OTCYTCTBHE MEXKJIYHAPOJIHBIX JOTOBOPOB, PETYIUPYIOLINX
paccmaTtpuBaeMyro popMy KpeAMTOBaHUS, MOOYKAAIOT €€ YYaCTHUKOB JOCTUYh MAaKCUMAJIbHO IMOJHOMN
JIOTOBOPEHHOCTH 10 BCEMY KOMITJIEKCY BOIIPOCOB, CBSI3aHHBIX C KPEIUTOBAHUEM).

Tem He MeHee yKa3aHHAs pETJIAMEHTALlUs HE CUMUTAETCs] BCEOOBEMIIIOIIEW M YUHThIBArOIIEH
T00BIe BO3MOXHBIE CITydau, KOTOPbIe MOTYT MPOM30MTH B Mpoliecce peanusanuu cornamenus. [loatomy
B COTJIAIICHUS] OOBIYHO BKJIIOYAETCS CIIEIIMATBHOE YCIOBHUE O «IIPUMEHSEMOM IpaBe», TO €CTh O CHCTEME
MPABOBBIX HOPM OIPENEICHHON CTPaHbI, KOTOPBIMH B HEOOXOJUMBIX CIydasx OYAYT PeryIupoBaThbCs
MPABOOTHOIICHHS CTOPOH 10 JAHHOMY COTJIAIlICHHIO.

B03MOXKHOCTh BKJIFOUEHHSI TaKUX OTrOBOPOK OOYCIIOBJE€HA MPHUCYUIMM JIOTOBOPHOMY CTaTyTy
npuHiUnoM asroHomuu Boiu (lex voluntatis). JlaHHblii TPUHIKI NPHU3HACTCA, B TOM YHUCIE, U B
poccuiickoM kosmu3noHHoM TipaBe (cT. 1210 'K P®). Cyx onpenensier nomycTuMble MpeAesibl BHIOOpa
PUMEHUMOTO TpaBa B COMIALIEHUSIX CTOPOH HAa OCHOBaHMM poccuiickoro mpasa (1. 26 IloctanoBnenus
[Inenyma BC P® ot 09.07.2019 Ne 24).

I[Ipu OIleHKe OrOBOPKM O TOJYMHEHHH JOTOBOpA «GaHKOBCKOMY mpaBy mTata Hero-Hopk» ¢
TOUYKH 3PEHHUSI POCCHIICKOTO KOJUTM3MOHHOTO MpaBa (B YaCTHOCTH, €CJH CIIOp MO KAaKUM-IHOO MPUYMHAM
OyZeT paccMaTpUBaTbCA POCCHIMCKUM CyqOoM) HeoOxomuMo yuuTsiBath cienytoriee. CIIA oTHOcsATCS K
Ipymre CTPaH CO MHOXKECTBEHHOCTHIO TPABOBBIX CHCTEM, YbeH IPABONPHUMEHHTEIHLHOW TPAKTHKE
W3BECTHBI YETHIPE TPYIIBI TPABOBBIX KOJUIM3UH: MEXIYy 3aKOHAMH pa3UYHBIX IITATOB, MEXITY
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3aKOHOJATEIbCTBOM HITaTa U (efepalbHbIM 3aKOHOIATEIbCTBOM, MEKIY 3aKOHOJATEILCTBAMU IIITAaTa U
MHOCTPAaHHOT'O TOCYAapCTBa (TOCYAAPCTB), MEXKAY (elepaabHbIM U HHOCTPAHHBIM 3aKOHOAATEIbCTBAMH.

B cBsa3u ¢ aTMM BO M30€kaHME NPUMEHEHHUs OOLIMX MpPaBUJI ONpPEAEICHUS IIpaBa B CUTyal[uu
MHOECTBEHHOCTH MpaBoBbIx cucteM (cT. 1188 'K PD) oroBopka o BrIOOpe mpaBa KOHKPETHOTO IITaTa
CIIA (Hero-Mopk) sBIseTCS KOPPEKTHOIL.

[TockonbKy CTOPOHBI CHENald OTCBUIKY K «ODaHKOBCKOMY IpaBy», TO TOJKOBaHHE JAHHOTO
HNOHATUS (TO €CTh, 00BEM pPErylupyeMbIX JaHHBIM KOMIUIEKCOM IMPABOBBIX HOPM OTHOILEHHUI) Oyaer
OCYIIECTBIISATECS Ha OCHOBaHUU poccuiickoro mpasa (cr. 1187 'K P®). B cayuae, ecnu BO3ZHUKIINN
MEXJTy CTOPOHAMH CIIOp He GYJeT MoANaaaTh Moj AeiicTBIe HOpM OaHKOBCKOTo npaga mTara Hero-Mopk
(B MOHMMAaHUU, ONPEICICHHOM IO YKa3aHHBIM IpaBUiIaM), HEOOXOAMMO OyAET MCIOIb30BATh MPUHIHI
HanOonee TecHoi cBsa3M (m. 9 cr. 1211 'K P®), mockonbKy B CHTyallud MHO>KECTBEHHOCTH JIMI[ Ha
CTOPOHE KpEAMTOpa HEJb3s MCIOJB30BaTh KPUTEPUN IIpaBa CTOPOHBI, OCYILECTBISIOUIEN XapaKTepHOE
ucnonaenue (m. 1 cr. 1211 T'K P®). Co3zmanme xoncopuuyma B IlBeiinapuu OyzmeT oIHUM U3
00CTOSITENBCTB AJIs OTpeieNICHUs IPaBa CTPAHbI, C KOTOPOU OTHOLIEHHE HanboJiee TECHO CBI3aHO.
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JAUCKYCCHUs

Pekomenoayuu no noo2omoeke K OucKyccuu

Huckyccus (om nam. discussio - paccmompenue, ucciedosanue) — 00HA U3 BAANCHEUWUX DOPM
KOMMYHUKAYUU, NI0OOMBOPHBIIL MEMOO peulenus CHOPHbIX 8ONPOCO8 U eMecme ¢ memM C80e0Opa3Hblill
cnocob nosuauus. Aensemcs pazHoeuOHOCMbIO cnopa, OIU3KOU K nojemuke, U npeocmasisem coooll
cepuio ymeepicoeHuil, no ouepedu GblCKA3bleAeMbIX VUACMHUKAMU. 3as61eHUss NOCIeOHUX OOJIHCHBL
OMHOCUMCSL K OOHOMY U MOM) Jice npeomemy uiu meme, ymo coooujaem o0CyHcoeHuro Heobxo0UuUmMyo
cesa3HoCcmyb. Hcnonb3yemvie 6 OUCKYCCUU CPeOCmEa 00IICHbL NPUSHABAMbCS 6CEMU, KMO NPUHUMAENm 8
Hell yuacmue. Ynompebnenue Opyeux cpeocme HeOONnYCmuMo U 6edem K NpeKpaujeHuro OUCK)CCUU.
Ynompebnsemvie 6 nonemuxe cpedcmea me 0043amenbHO OOANCHBL ObIMbL HACMONLKO HEUMpanibHbIMU,
YmoObl ¢ HUMU CONAWANUCL 8ce yyacmHuuku. Kaoicoan uz noremusupyiowux Cmopon npumeHsem me
npuembsl, KOMopwvle HAX00UM HYHCHLIMU OJis1 O0CIUNCEHUsL N0DeObI.

V' kasxcooco u3z yuyacmuukog OucKyccuu OO0INCHbI UMEMbCs OnpedesieHHble NPeoCmAasieHUs]
omHocumenvHo 0bOcyscoaemoco npeomemd. OOHAKO uUmMoe OUCKYCCUU — He CYMMA UMEHUUXCS
npeocmasieHull, a Heumo obuee 05l pasHvlx npeocmasienul. Ho smo obwee svlcmynaem yoice He Kax
Ybe-mo 4acmuoe MHeHue, a KaKk bojiee 00beKMUBHoe CylicOeHue, N0O0ePICUBAEMOe BCEMU YHACMHUKAMU
06cycOeHUss Uy ux OONbULUHCTNBOM.

Lenv: obOcyscOenue Kako2o-1ubo 60npoca Ui Cpynnvl CEA3AHHLIX BONPOCO8, HOCAWUX 6
PpecyIuposanuy OMHOWEHU 6 cepe pPuUMCKoe0 Npasa OUCKYCCUOHHBIL Xapakmep, ¢ HAMepeHuem
00CmMU4b 83AUMONPUEMTIEMO20 PEULeHUs.

3aoauu:

—  docmudicenue OnpedesieHHOU CMeNneHu CO2LACUs V4ACMHUKO8 OUCKYCCUU OMHOCUMENbHO
OUCKYMUPYEeMO20 me3ucd,

—  ¢opmuposanue obujeco npeocmasienus He KAK CYMMbl UMEIOWUXC npedcmasienull, d
Kak 6onee 0O0veKmMuHoe CydcoeHue, nOOmeepHcOaemMoe 8Cemu VUACMHUKAMU 0OCYHCOeHUs ULU UX
OonbUUHCIEOM,

—  docmudicerue yoeoumenbHo20 000CHOBAHUS COOEPHCAHUS, He UMEIOUe20 NePBOHAUATIbHOU
ACHOCMU OJI51 6CEX YHACMHUKO8 OUCKYCCUMU.

Memoouka ocywecmenenus

Opeanuzayuonnwvlil sman: mema OuUckyccuu popmyaupyemces 0o ee nauana. /s ocywecmenenus
NOO20MOBKU K YUACMUIO 8 OUCKYCCUU YYeOHAs ePYNNA CMYOeHmMOo8 OelUmcs Ha HeCKONbKO MAlbIX SPYNN,
KOJIUYECmE0 KOMOPBIX ONPeOeNsiemcs: YUciom 00CyHcoaemvlx 8 npoyecce OUCKYCCUull nosuyuti. Buympu
2pYnnvl QOJJICHbL ObIMb ONpedeNeHbl PONU: CRUKep (3anumaenm JUOuUpyiowyio NO3UYUIO, OPESAHU3ZYem
obcydicOeHUe Ha YposHe 2epynnwl, opmyaupyem oduee MHeHUe MAIOU 2PYnnvl), ONNOHEHNb
(6HUMamenvHO caywaom npeonazaemvie NOUYUU 60 8pPeMsi OUCKYCCUU U (POPMYIUPYIOM B0NPOCHL NO
npeonazaemou uHgopmayuu), sKcnepmsl (hopmupyem oyeHouHoe cyxicoenue no npediazaemoi no3uUyuUU
cBoell MAOU 2PYNNblL U CPABHUBAEM C NPEONALAeMbIMU NOZUYUAMU OPYSUX SPYAN).

TloocomosumenvHwlii 5man: Kaxcoas mManas spynna oocyircoaem no3uyuio no npeoazaemou 0is
ouckyccuu meme 8 medeHue OmMEeOeHHO20 8PeMeHU 8 Yensx QOPpMYIUPOSanus epynnool no3uyuu no
meme 0151 OUCKYCCUU.

OcHogHotl sman — nposedenue OUCKYCCUU: 8 X00e NPOBedeHUsi OUCKYCCUU ROCIe008amMeNbHO
3aCAYMUBAIOMCS CYHCOEHUS, npedaiacaemble KAHCOOU MANoU pynnol.

s uznooicenus nozuyuu Heobxooumo pexomernoosamsv cmyoeumam I1OIIC-gpopmyny, cyme
KOMOPOU 3aKNI0YAEMCsl 8 MOM, YMO CMYOEHm GblCKA3bIEAeN.:

| 11 ‘ nosuyuro O6’b}lCHﬂ€m, 6 uem 3axnouena | «A cHdumaio, 4mo CmMepmHuas Ka3hb He HYJHCHA ... »




€20 mou4Ka 3peHusl

O | obocHosanue | ne npocmo o00vsICHAeM 8010 ((HOI’I’lOMy umo yeeiuvueaemcs KOJAU4Yecneo

no3uyuio, Ho U OOKa3vleaem MANCKUX ~ NpecmynieHul, UBHACUOBAHUL,
youicme...»

I1 | npumep npu  pazvsicHeHuu cymu ceoeti | «A mozy noomeepoumev >3mo mem, 4mo pocm
nozuyuu NOAb3Yemcsl | NPeCmynHOCmu  HAOa0aemcs. 3a  NOCieOHUe
KOHKPEMHbIMU NPUMEPAMU 2000bl...»

C | cneocmsue oenaem 6v1600 8 pesyabmame | «B céa3u ¢ smum (coxpanenuem cmMepmHOU
06cyacoeHus: onpeoeneHHol | Kazuu), mvl He HAOI00aeM YMEeHbUEHUs POCaA
npoobiemul npecmynHocmu...»

Taxkum obpazom, evicmynjieHue cmyoeHma 3aHumaem npumepHo 1-2 muHymsl u modicem
coCmosims U3 08yX-uemvlpex npeoyloNHCeHuUll, mem CambiM MUHUMUSUPYEMCS 8peMs, 3ampayusaemoe OJis
UBTIOJNCEHUsT NO3UYUU U, KAK Cleocmeue, 00ecneyusaemcs: 803MONCHOCMb 3ACYWams 8ce NO3UYUU 8
meueHue 02PaAHU4eHHO020 8PeMEeHU NPAKMULECKO20 3AHAMUSL.

Ilocne kasicoo2o cyscoeHuss onnoneHmol 3a0am 60NPOCHl, GbICIYVUUBAIONMCS OMEEMbl A8MOPO8
npeonazaemvix nosuyuu. B 3asepuwienuu Ouckyccuu gopmynupyemcs obwee MHeHUe, Gvlpadxcaroujee
COBMECMHYI0 NO3UYUIO NO meMe OUCKYCCUU.

Oman peghnexcuu — noogedeHusi UMoO208: IKCnepmvl Npeoiazarom OYEeHOUHble CYHCOeHUs NO
8bICKA3AHHBIM NOSUYUAM CEOUX MANBIX 2PYNH, OCYWEeCMEIAI0M CPAGHUMEbHBIU AHANU3 NePEOHAUATIbHOU
U OKOHYAMeNbHOL NO3UYUU, NPEOCMABNIEHHOU C80ell MAOU 2PYRNOU 80 8peMsl OUCK)CCULL.

3ananue 7. Lex mercatoria kak HCTOYHHUK MeKIYHAPOAHOT0 YACTHOIO NPaBa

Kniou omeema/pewenue: xaxnas Manas rpynmna / CTyleHT IPEACTaBISCT CBOE BUIECHHE OTBETA
Ha IIOCTABJIICHHBIA BOIIPOC KaK C MO3UMLUMH POCCHUHCKOrO IPAaBOIIOHMMAHHUS, TaK M C NO3ULUHU
MHOCTPaHHBIX MpaBomopsaAKoB. Jlanee cienyer oOCyXJA€HHME MPENCTaBICHHBIX MO3MLIMNA, IPU 3TOM
CTYJIEHTHI IIPUBOJAAT JOBOABI U KOHTPAOBO/BI, IPUBOIAT IIPUMEDHI.

B naHHOM ciiydae paccykaeHue IPOBOIUTCS I10 CIEAYIOLEMY IUIaHY:

- MOHATHE W cojepkaHue Lex mercatoria — aHanuM3 pasmUYHBIX MOAXOJOB POCCHHCKOTO H
3apy0e’KHOTO MPABOMIOHUMAHHS;

- JIONMyCTHMOCTh  HCHONB30BaHMs LeX mercatoria kak HMCTOYHHKA  PEryIHPOBaHHS
TPAHCTPAHUYHBIX OTHOIIECHHUM: 33 U IIPOTUB.

3ananue 8. MexknyHapoaHOe YaCTHOE MPaBO — MEKIYHAPOAHOE HJIM HAIIMOHAILHOE? (MeCTO
MEKIYHAPOIHOI0 YaCTHOTO NMPaBa B PAaBOBOii cUCTEMe)

Kntwou omeema/pewienue: xaxnas Manas Tpymnmna / CTyIEHT MPEJCTaBIsIeT CBOE BUICHHE OTBETa
Ha MOCTABJIEHHBIN BONPOC KaK C MO3ULUUNA PUMCKOM, TaK U C MO3ULIMU COBPEMEHHOM NMPABOBOM KYJIbTYPHI.
JHanee cnemyer oOCyXKIEHUE MPEICTABICHHBIX MO3MUIMHA, MPU STOM CTYACHTH TPHUBOISAT JOBOIBI U
KOHTPJI0BO/IbI, TPUBOJSAT MIPUMEPHI.

B nanHOM ciydae paccyskaeHnue IpOBOJIUTCS 10 CIEYIOIIEMY IUIAHY:

- IOHATHE MEXIYHAPOIHOIO YaCTHOTO MPaBa;

- BBISIBJICHUE TPU3HAKOB, OTHOCSIMX MUYII k Mexx1iyHapoHOMY MpPaBY;

- BBISIBJICHUE NIPU3HAKOB, OTHOCAIMX MYII Kk HalmOHAIbHOMY TIpaBy.
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VUHJIUBUAYAJBHBIN HAYYHO-UCCJEIOBATEJIbCKHUI MPOEKT / PE®@EPAT

Pexomenoayuu no noozomoeke

Buvinonnenue unousuodyanbHo2o HAyuHO-UCCIE008aMENbCKO20 npoekma / pegepama A8naemcs
OOHOU U3 COCMABAIOWUX VHEOHOU 0esmelbHOCIU CMYOeHma No 061A0eHUl) 3HAHUAMU 8 00aacmu
npobiem 4acmHo20 npasa U e20 NpAaGoONpPUMEHeHUs, A MAaKdice CAYHCUm Qopmol nposepKu ypPOGHs.
0CBOCHUSL CMYOEHMOM CO0ePHCaAHUs. Oucyuniunsl. K eco evlnoineruo HeodXooumo npucmynumes moabko
nocje u3yyeHust mem OUCYUNIUHDL.

Onucanue u oowue pekomenoauuu. HMHousuoyanvHulll HAYYHO-UCCIEO008AMENbCKULL NPoeKm /
pechepam (c nam. refero — 00KIAOBIBAID, COOOWAID) — IMO KPAMKOE U3N0NCEHUE 8 NUCbMEHHOM 6Ude
Pe3yIbmamos uzyuenus Hay4Hot npooaembl, BKI0UarOWUll 0030p COOMEEmMCcmseyuUx UHGOPMAYUOHHBIX
UCTOYHUKOS.

Llenvio  UHOUBUOYATILHOZO —HAYYHO-UCCIE008AMENbCKO20 npoekma / peghepama  a61semcs
onpeodenerue Kauecmeaa yC80oeHUs Meopemuiecko20 COO0epHCaAHUsi OUCYUNTUHDBL 8 XOO€e CaMOCMOSAMeNbHOl
pabomol ¢ IumMepamypotl, HOPMAMUBHbLMU NPABOBLIMU AKMAMU, MAMEPUAIAMU NPABONPUMEHUMENbHOU
npakmuku. HMHOUSUOYanIbHbL HAYUHO-UCCIe008aMENbCKULL NpoeKm / pegepam mazucmpanma umeem
HAYYHO-UHDOPMAYUOHHOE HAZHAYEHUE U UCNOTIb3YeMCs OJI AHAIU3A HAYYHOU NPOOIEMbl NO UMEIOUWUMCS]
6 umepamype OaHHbIM.

I1o02omo6Ky — UHOUBUOYATLHO2O — HAYHYHO-UCCAEO008AMENbCKO20 — Npoekma /  peghepama
YenecoobpasHo OCyuecmeams noc1e008amenbHO:

—  6blOOp membl UCCIeO008AHUSI — MeMd 6 KOHYEHMPUPOBAHHOM 6Ude  8blpadicaem
codepoicanue Oyoywe20 mekcma, QuKkcupys Kax npeomem UCCIe008aHus, MaK U e20 0HCUOaeMblil
pesyrvmam. Tema unouBUOYAILHOLO HAYYHO-UCCTIE008AMENbCKO20 NPoeKma / pegpepama evloupaemcs
U3 NPeONONCEHHOU MeMamuKy Uulu UHOUBUOYATbHO CO2NACOBbIBACHICS C NPEnooasamenem.
Pexomendyemcs evibupame memy, OIUKYIO K meMe UCCIe008aHUs, BbINOIHAEMO20 CHYOEHMOM 6
PaAMKAx no020MmMo6KU 8bINYCKHOU K8ATUDUKAYUOHHOU padOOmbl,

—  NEPBUUHBILL NOUCK UCMOYHUKO8 Ol MO020, YMOObl O3HAKOMUMbCA C  3A5161E€HHOU
memMamuxou pabomul U NOAY4UMb 0OUjee npedcmagieHue 0 Mmecme U 3HAYeHUU OAHHOU membl 8 Kypce
OUCYUNTUHDBL, A MAKHCEe ONpedeumyb 8axcHeluue ee npooiemol,

— cocmagieHue NIAHA — UHOUBUOYATbHO20  HAVYHO-UCCAEO08AMENbCKO2O0 — npoekma /
peepama: oH 00nNHCEH COOEPHCAMENLHO COOMBEMCMBOBAMb 3AAGIEHHOU MmeMe UCCIe008aHUs,
8KIOYAMb 6Ce COCMABHble uYacmu (Hanpasnenus, npoodnemsi). Ilian — 3mo Jnoz2uyeckas OCHO8A
UHOUBUOYAILHO2O HAYYHO-UCCAEO008AMENLCKO20 NpoeKkma / pegepama, om OpPUSUHATLHOCTU ee
NOCMPOEHUsl, YEeMKOCMU, NPABUTbHOU COOMHECEHHOCU Hacmell 60 MHO2OM 3A6UCUM KAYeCmeo
byoyweti pabomul. Basicno, umobbl Kajxcowvlli NYHKM NIAAHA PACKPbIEAl 0OHY U3 CHMOPOH U3OPAHHOU
membvl, a 8ce NYHKMblL 8 COBOKYNHOCIMU 0Xéamvleanu ee yeaukom. He donyckaemces exnrouenue 6 nian
pabomsi mem, HeNOCPeOCMBEHHO He OMHOCAUUXCA K meMe UCCAe008aHUsl (Yacmo 2mo deiaemcs OJisl
yeenuyeHus o0ovema pabomol),

—  paboma ¢ HOPMAMUBHLIMU, MEOPEeMULeCKUMU U IMNUPULECKUMU UCHOYHUKAMU 8 YelsiX
UCCIe008AHUSI  OCHOBHBIX ACNEKMO8 3AA6IEHHOU MeMamuKu — No020MO6KA OCHOBHOU 4acmu
UHOUBUOYATILHO2O — HAYYHO-UCCIIe008aAMeENbCKO20 npoekma /  pegepama. B ocnosnoii uacmu
UHOUBUOYATILHO2O HAYYHO-UCCIIE008AMENLCKO20 NpoeKkma / pegepama He0OX00UMO OO0CMAMOUHO
NOIHO U YOeOUMeNbHO PACKPbIMb 6Ce NYHKMbL NIAHA, COXPAHSSA NOSUUECKVIO C853b MeHCOY HUMU U
nocne008amenbHOCmMb  nepexooa om 00H020 K Opyeomy. Kaowcowili pasden pexomeHOyemcs
3aKAHYUBAMb KPAMKUM BbLBOOOM,
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—  oghopmnenue peghepama: pegpepam doadxicen OviMb NPABUTLHO U AKKYPAMHO OPOPMIEH, C
cobno0eHuemM Npasul TUHSBUCMUYECKOU KOPPEKMHOCMU, 0e3 CMUTUCIUYECKUX U SPAMMAMUYECKUX

OUUOOK.

Memoovl Hayunoz2o uccied08anusn: peKomMeHO0yeMblMU Memooamu blCMYnarom ciedyruue:

Obwue memoodvl — >5mo npuemvl UCCIE008AHUS, KOMOpble CEOUCMBEHHbI KANCOOMY UYel08eKY, KaK

cyuiecme)y, 06]1(1661]0%;6]%)1 pasymom u mMovlidieHuem, nomomy npumeniemoble He nojilbKo 6 HAYKe, HO U 6

NOBCEOHEBHOL HCUZHU

Oboowenue
Habnrwoenue
Cpasnenue

Onucanue

yemanogienue 00beOUuHsAIWe20 C80UCMEa npeomemos.

uccieo08anue, ONUParueecs Ha OPeamnsl 4y6Cme,; GOCHPUsMUe A61eHUll
UCCne008anue, OCHOBAHHOE HA U3VYEHUU CXOOCME U PAIUdUL  NPeoMemos;
conocmasiieHue 00H020 NpeomMema ¢ Opyum

Guxcayus ceedenutl

Oobwenayunvie Memoowvl — XapaxKmepuyomcs NPUMEHUMOCMbIO KO 8ceM 0e3 UCKIIOYEHUs. HAYKAM, KaK
chepam uenoseyeckoeo 3HaHUs, 8 MOM YUCLE — 8 IOPUCHPYOEHYUU

Huanekmuueckuii
Memoo

Jozuueckuii
Memoo

Memoo
CUCEMIO020
ananusza

Npeononazarwull  He3a8UCUMoe, gcecmoponHee U NOJHOE  U3YYEHUE
20CY0apCmeenHo-NPaso8blxX A6IeHULl, PACCMOMPEHUE CYUWECMBYIOUWUX MeHCOY HUMU
ceszell U BbISCHEeHUe NPOMUBOpeyull, OYeHKA U3YuaemvlX sGNeHUll ¢ No3uyull
Kauecmea u Koaudecmea u m.0. B ceow ouepedv, Ouanekmuueckuii memoo
HAYYHO20 UCCLE0068AHUsL ONUPAEMCsi HA UCNOIb308AHUE NPUEMO8 AHAIU3A U
cunmesa, nepexooa om abCcmpakmuo2o K KOHKPEMHOMY U OM KOHKPEMHO20 K
abcmpakmuomy, u m.o.

Ananus pacuiienenue eOUH020 Yeao20 Ha OmoelbHble Yacmu, CMopOHbl
u ceoticmea 05 OalbHelule2o Ux 0emaibH020 U3Y4eHUs.
Cunmes coeounenue omoelbHblX yacmell 8 eOuHoe yenoe

Abcmpazuposanu  MvicieHHOe BblOeNeHUe KAKUX-TUOO0 CYUWeCmBEeHHbIX C8OUCME
e paccmampusaemozo  npeomema  Hpu  OOHOBPEMEHHOM
omeneyeHUUu om psoda Opy2ux NPUCYUUX emy NPU3HaKos.
UCNONB308AHUE KOMOPO2O OCHOBLIBAEMC HA NPUMEHEHUU K 20CYOaApCMEeHHO-
NPABoBbIM SGNIEHUAM 3AKOHO8 (OPMANbHOU NO2UKU, M.e. HAYKU O NPABUTbLHOM
MbluLleHuU. B yucie maxux 3aKkoH08 NPUHAMO BblOEISAMb 3AKOHbI MONCOeCm8a U
npomMuopeduUss, UCKIOYeHH020 mpembve2o u m.o. Peanuszayus eviuenazéannvix
3aKOHO8 ONUPAEMCS 8 I02UKe HA Npuembvl 0eOVKYUY U UHOVKYUL, AHATOSUU U M.O.
Hnoykyus Cnocob nocmpoenus odwezo 8bl800A HA OCHOBE U3BECHHbBIX
0mOoenbHbIX Pakmos
Jledykyusn MEMOO  MblULIeHUsl, — CIeOCMmBUeM  KOMOpPo2o  S6ISAemcs
Jl02UYeCKUull  6b1600, 6 KOMOPOM UYACMHOE 3AKIIOYEHUE
8b1800UMCSL U3 00Ue20
Ananozus 9MO COOMEEMCmeue d1eMeHmos, COBNAdeHue psaod C8OUCME
UnY Kakoe-1ubo uHoe OMHOULeHUe MeHcoy npeomemamu
(A6n1enusMU U npoYyeccamu), oarouue oCHo8anue OJisi NepeHoCa
ungopmayuu,  NONYYEHHOU NPU  UCCIe008AHUU  OOHO20
npeomema - Mooenu, Ha Opy2oli - NPOMOMmMun.
€20 npumeHeHue npeononazaemcs NPu U3yUeHul CIOHCHLIX AGNEHU, HAXOOAUUXCSL
80 83aUMOCEA3U MedHcOy COO0U, NOCKONbKY OAHHbIL MemoOd npeonoidazaem
npeocmasienue Yeno2o A6leHuUsl KaKk CUCEMbl 83aUMOCEA3AHHBIX JJIeMEHMO8
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Medstcoucyunnunaphnoie Memoobl — NPUMEHSAIOMCI 8 HECKONbKUX OIUKUX NO 00EeKMAM U3YYeHUsI HAYKAX
Kynemyponozuuec npeononacarowuti uzyuenue npasda, KAk O0OHO20 U3 Pe2yNiamopo8 COYUALILHO2O
Kuit memoo 83aUMO0elcmaUsl, Hapsidy ¢ MOPAIbI0, IMUKOL, peucuetll
Coyuonozuueckuii cocmoum 6 UCCIe008aHUU Npasa Ha 0Oaze KOHKPEMHuIX (DAKmos, seieHul,
Menoo npoyeccos, NPOUCXo0AUUX 8 odwecmee mMexcoy 1H00bMU U UX 00bEOUHEHUAMU, KAK
cybvexmamu npasa
Cmamucmuuecku  UCNonb3yemcst 0isi KOIUYECMEEHHOU XapaKmepucmuKku 20Cy0apcmeeHHO-npagosblx
i1 Memoo ABNEHULL, COCMABTAIOWUX NPEOMema UCCIe008anUsl OPUOUYecKoll Hayku. B mom
yucie, OaHHbIE O KOIUUECMBE COBEPUICHHBIX NPAGOHAPYULEHUL HA ONpedeleHHOU
meppumopuy 3a KOHKPEmHblll Nepuood 6pemeHU, GblYUCIeHUe YOelbHO20 6ecd
00UHAKOBbIX NPABOHAPYULEHUTL, OMHOCUMENbHO UX 00We20 Yucaia u m.o.;
Konkpemno- nomozaem u3yuums CneyuhuKy KOHKpemHo2o 20Cy0apCmeeHHo-npaso8o2o A6ieHUs.
ucmopuueckuil 8 npoyecce e20 pa3zeumusl, U3MEeHeHUsl U COBEPUEHCMBOBAHUS C MedeHUeM BPeMeHU.
Memoo
Cneyuanbvnvle Memoovl WOPUCHPYOCHUUU, XAPAKMEPHbL UCKTIOYUMENbHO 08 UCCIe008aHUs npeomema
IOPUOUYECKOU HAYKU
Dopmanvho- npedycmampueéaem UcCcie0o8aHue 0puouveckux @Gakmoe u  meKkcmos, Uux
1opuouuecKuil unmepnpemayuro 8  J102UHeCKoOU  NOCIe008AMENbHOCMU C  UCHOLb308AHUEM
(0oemamuuecKkuii) CcneyuarbHLIX IOPUOULECKUX MEPMUHOE U KOHCMPYKYULL
Mmemoo
Cpasnumenwvno-  npedycmampusaem cucmemHoe, KOMWIEKCHOe U3YYeHUue Npagosoll KyIbmypvl 8
NPABOBOIL MEMOO  CONOCMABNICHUU ONbIMA PA3HBIX CMPAH U HAPOOO8, GbIACHEHUS MPAOUYULl U
00bIuaes 6 pazsumuU 20Cy0apCmeeHHO-NPasossiX UHCHUMYNO8
Hcmopuxo- NOyYeHUe 3HAHUL O HOPUOULECKOU NPAKmuKe, 3aKOHOOAMENIbCmee 6 pAa3Hble
NpaeoBoIll Memoo  nepuoObl BPEeMeHU,
Ilpasocoyuonozuu uccrnedosanue OelucmsumenbHocmu 6 obnacmu 2ocyoapcmea U npasa c
ecKuil Mmemoo npUMeHeHueM aHKemupo8aHus, ONpocos u m.o.

Cmpykmypa pecpepama u mpebdoeanus K €20 cOCIAGHbIM YACHAM
Tumynwvholit aucm: ogopmasiemcs 6 cCOOMeemMcmeuu ¢ 0OWUMU MPebOBAHUAMU K HANUCAHUIO U
ohopmaeHuro nucbMeHHbIX pabom 6 Yrusepcumeme. B nobom cuyuae, mumynvbHblil qucm pegepama
O0JIICEH UMemb YKA3aHue Ha npo@uib nod2omosku cmyoenma u Homep epynnul, eco @UO, nazeanue
OUCYUNTUHBL, HA36aHUe meMbl pepepama. B obsizamenvHom nopsaoke mumynbHblil 1UCH NOORUCLIBAENICSL
CmMyoenmom, noo2omosuswum pegepam (noonucb 8 OAHHOM Clyyae 8biCMYnaem noOmMEepPHcOeHUueM
asmopa pabomsl 8 MoMm, 4mo um npedcmasiena OKOHUAmebHas 6epcus e2o pabomol).
ITnan pabomoi: nepeyuciaomcs cmpyKkmypHvle djieMeHmul pedhepama ¢ ykazanuem cmpanuy, Ha
KOMOPbIX OHU PACNONONCEHDL.
Beeoenue: sseoenue ssnaemcs 8uUMHOU Kapmoykou pegepamusnotl pabomoi. Qds3amenbHbiMU
COCMABHBIMU YACAMU 88€0€HUS ABTIAIOMCA.!
—  0DOcHO8aHue akmyanbHoCmu memsl peghepama,
—  Kpamkuil oubnuozpaguueckuii 0030p (cmeneHv pazpabomaHHOCMU GblOPAHHOU MeMbl 8
HAYYHOU U UHDOPMAYUOHHOU TUumepamype);
—  yenb peghepama,
—  onucaxue mMemooo8 Uccie008amenbCKol pabomal.
Pexomernoyemviii 06vem smoti yvacmu pabomsi — 2-3 aucma.
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Ocnosnaa uacme peghepama: ocnosHas uacmv pepepama MpaOUYUOHHO NPEOCMABIAENIC
HeCKOIbKUMU PA30elamu, JT02UYHO BblcmpoeHHbiMUu 6 pabome. OcHosHas uacmev pegepama — 3mo
c80eobpasHoe  «A0po»  UCCAe008AHUSL UMU  UHQDOPMAYUOHHO20 noucka. H3znodcenue — OO0NIHCHO
OCYUecCmenAmsCs 6 COOMEEMCMEUU C COCMAGIeHHbIM NiaHoM. OCHO8HAs uYacmv O0adCHA OblMb
pasoenena Ha napazpagvl (peKkomeHOyemcs 8bl0eIUms 8 0OCHOBHOU Yacmu mpu pazoena 6e3 evloeeHus]
noopaszoenos). Aemop Oondicen credumv 3a mem, UMOObL U3IONCEHUE MAamepuala moyHO
COOMBEMCMB06AN0 Yeau U HA38aHUI0 21debl (napazpaga).

Hmenno 6 ocHo6HOU wacmu pabomvl 6cecmopoHte U 21yO0KO AHATUUPYIOMCIL 8Ce NOOaedcaujue
U3yYeHUIo npobiemvl, NOCIe008AMENbHO U C UCUEPNbIBAlouell NOTHOMOU PACKPLIBAEMC sl 3AAGIeHHA.
mema.

B pamkax ocnosnoii uacmu pegpepama 00adcHbl UMemsb MeCmo:

—  uccrnedosanue HOpMAMUBHO-NPABOBOU OCHOBbI,

—  uccrnedosanue npasonpuUMeHUmenbHOU NPakmuKu;

—  meopemuueckoe 060CHOBAHUE.

Cooepoicamenvuas wacms pegepama OO0NHCHA OblMb OCHOBAHA HA AHAIU3E OeUCHBYIOUUX
HOPMAMUBHLIX NPABOGLIX AKMOG, AKMO8 NPABONPUMEHUMENbHO20 XapaKkmepda, meopemuyeckKux
ucmoynuxos. Pegepam Oonowcen Oemoncmpuposams npOOYMAHHYIO CMPYKMYPY U JOSUHECKVIO
nOCIe008AmMeNIbHOCHb U3NA2AeMO20 MAMEPUANd, KPAMKOCMb U YemKOCmb (OPMYIUPOBOK, a MAaKice
CNOCOOHOCMb CMYOeHmMA K AHAIU3Y, NOHUMAHUIO NPABOBbIX HOPM, NPABULILHOMY (K8ATUDUYUPOBAHHOMY)
UX NPUMEHEHUIO 8 PAMKAX NPOPeCCUOHATbHOU OesimelbHOCMU.

Pexomenoyemviii 06vem smoti wacmu pegpepama — 20-25 aucmos.

3aknwuenue: 6 3axnioueHuu peghepama OONNHCHBL COOEPHCAMBCA OCHOBHLIE Pe3YIbMAaANbl
NPOBEOEHHO20 NOUCKOBO20 UCCIe008AHUs, A MAKN’Ce 6bl600bl, COENAHHble ABMOPOM HA UX OCHOSBe.
OcHognble pe3ynomamsl U 8b1800bl, NOOBOOAWUE UMO2 BLINOIHEHHOU pabome, cliedyem hopMyIuposams
Colcamo, AKOHUYHO U apSYMEHMUuposano, usbecas ooOunusi oowux cio8 u 60e300KaA3amenIbHbIX
VMeep#cOeHUll.

Yacmvio 3aK0OUEHUs MAKHCe SGNAIOMC AHATUMUYECKUE U NPABOMBOPUECKUE NPEONONCEHUS
aemopa, cOelanHbvle UM 6 pe3yibmame Gbls6leHUsL OUCKYCCUOHHBIX NPOOIeM 3ASI8NEHHOU MeMbl, d MAK’ce
npobenos 8 NPasosoM pe2yiupo8aHuu UCCIe0yemMol MeMamuKuy.

Pexomenoyemviit 06vem amoti yacmu pabomoi — 2-3 aucma.

Ilpunoscenusn: 6 oos13amenvHOM NOPsIOKe 8 Kauecmee NPUNLONCEHUll K peepamy npuiazaromcs

—  CMOOENUPOBAHHAs CIMYOEeHMOM NPAKMU4ecKas cumyayus (Kazyc) no meme ucciedo8aHus
U peuwleHue SMOU CUMYAYUU 6 PAMKAX NPABONPUMEHUMENbHO20 npoyecca (ogopmasiemcs Kax
MOMUBUPOBOUHASL U PEe30TIOMUBHAS 4ACU CYOeOHO20 peuleHus), Komopbvle NO360JAI0M OYeHUmMb
CNOCOOHOCMb  CMYOeHma  K8AIUGUYUPOBAHHO NPUMEHAMb HOPMAMUGHble NpABOsble AKMbl 8
KOHKPEMHbIX Chepax 1puouyeckol 0esmenbHOCHU, DPedaru306bléamb HOPMbL MAMEPUAIbHO20 U
nPOYeCccyaIbHO20 NPasa 8 NPOGecCUOHATLHOU OesiMeTbHOCMIL,

—  aHanu3  HAUOEHHO20  CMYOeHMOM  NPOeKma  HOPMAMUBHO2O — NPABOBO2O  AKMA,
NPeononazarne20 U3MeHeHUus 6 Cywecmayrouee npasosoe pe2yiupo8anue OMHOUEHUI No memMamuxe
peepama, u/unu 0030p MaKux usMeHeHul, NPeoaazaemvblx 8 HAYYHOU U Y4eOHOU Jumepamype 8 yesx
COBEPULEHCNBOBAHUSL NPABOBO2O  PE2VIUPOBAHUs, KOMOPbIUL NO36045A€m  OYeHUms CnoCOOHOCHb
cmyoeHma npuHUMAams yyacmue 8 npoeeoeHUuu I0PUOULecKoli IKCNepmu3vl NPOeKmos HOPMamueHbIX
NPABOGLIX AKMO8, 8 MOM HUCTe 8 YelaxX BblAGIeHUs 8 HUX NONONCEHULl, CNOCOOCMEYIOUUX CO30AHUIO
YCo8uUll 0 NPosGNeHUs KOPpYRYyuu, 0aéams KEAIUGUYUposanuvie opuoudecKue 3aKiOueHus u
KOHCYIbMAayuu 8 KOHKPEMHbIX chepax 1opuouteckou 0esmenbHOCHU.
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Bubnuozpagpuueckuii cnucok: exnouaem 6 cebs nepeuenvb UCNONb308AHHBIX NPU NOO2OMOBKE
peepama meopemuueckux, HOPMAMUBHBIX U IMNUPULECKUX UCMOYHUKOS, ONUCAHUE KOMOPBIX 0Aemcsi 8
coomeemcmeuu ¢ obwumu npasuramu  oubnuoepaguyeckoco onucanus (I'OCT 7.1- 2003
«bubnuoepaguueckas 3anuce. bubnuoecpaguueckoe onucanue. Obwue mpebosanus u npasuld
cocmasnenusy). B mom uucie 6 cnucok 00nd#CHbl OblMb GKAIOYEHDBL:

—  nepeueHb HOPMAMUBHLIX NPABOBLIX AKMOB, UCHONb308AHHbIX NPU NO020MOBKe pedhepama,
pacnoaazaemvix 6 ciedyrowem nopsaoke. Oelcmsylouue HopMamusHvle NPasossie aKmvl 6HYMPEHHe20
3aKOHOOAMeNbCMad, HOPMAMUEHbIE NPABOBbIE AKIMbL MEHCOYHAPOOHO20 Xapakmepa (¢ yKa3anuem ux
obsi3amenvHocmu  oasi Poccuu), Hnedeilicmeyrowue HopmamusHvle npasogvie axKmvl GHYMPEHHE2O0
3aKOHOOAMeNbCMBA, AKMbl UHOCMPAHHO20 3AKOHOOAMENbCmEd,

—  nepeueHb aKmos npasonpUMeHUmenIbHO20 XapaKmepda,

nepeyeHb meopemuyeckux UCMOYHUKOS, 8KAIOYAIOWUX 8 Ce0s HAYYHYIO U YYeOHYIo aumepamypy.
K nayunou numepamype ommuocamcs MoOHOZpaguu, HAYUHbIE CMAmMbU, MAMEPUaIbl HAYYHLIX
KOH(pepenyuil (pekomeHoyemcs UCHOIb306amb HAYYHble Mpyobl npeocmasumenell Ypaivckou npagosoi
wikonvl). K yuebnoii numepamype omuecensvl yueOHUKU u yueoHvle nocoous

3aganne 9. OroBopka o myGIMYHOM MOPSAAKE B MEKIYHAPOIHOM YaCTHOM IpaBe

Kniwou omeema/pewenue (nnan pabomut):

BBenenne — conepKHUT XapaKTEPUCTHKY aKTyaJbHOCTH HCCIEIyeMOH MpoOieMaTHKH (YpOBEHb
yueOHOI 11 — aHATU3UPOBATD)

1. Ily61u4HbIi NOPSAIOK KAK MPABOBasi KaTeropus

1.1 Onpenenenue myOIMYHOTO MOPSAIKA B POCCHIICKOM MpaBonopsiaAke (ypoBeHb yueOHON LenH —
IIOHHUMATh)

1.2 OmnpeneneHue myOoJUIHOTO TMOPSIKA B MHOCTPAHHBIX MPABOMOPSIKAaX (YPOBEHb Y4EOHOM
eI — TIOHUMATh )

2. OroBopka 0 my0JIMYHOM MOPS/IKe KAK OCHOBAHUE OTPAHUYEHUS 1elCTBUSA KOLUIM3HOHHOM
HOPMBI

2.1 OcHoBaHUS TIPUMEHEHUS OTOBOPKUM O MYyOJIMYHOM TMoOpsKe (ypoBeHb y4dyeOHOM unemu —
3aIlIOMUHATh)

2.2 TlocnencTBUsl MPUMEHEHUS OTOBOPKM O MyOJIMYHOM HOpsiike (YpOBEHb y4eOHOW wenn —
AHAJIM3UPOBATD)

3aKIII0OYeHHEe — COJIEPKUT BBIBOJBI U MPEIOKEHUS IO MPOBEACHHOMY HCCIEeI0BaHUIO (YPOBEHb
y4eOHOM 11eT1 — OI[EHUBATB)

IIpunoxenus:

[Ipunoxenue 1. CmonenupoBaHHas CTYIEHTOM IMpakTHYecKash cuTyarus (Ka3yc) MO TeMme
WCCIICIOBAaHHS M PEIICHUE ATOM CUTyallMd B paMKaxX MpPaBONPHUMEHHUTEIHLHOTO Tporecca (0popmiiseTcs
KaKk MOTHBHPOBOYHAs W PE3OJIOTHBHAS YacTU CYyJIEOHOTO pEULICHHUs), KOTOpPBIE IMO3BOJSIOT OICHUTh
CMOCOOHOCTh CTYJEHTa KBATM(PHUIHUPOBAHHO MPUMEHATH HOPMATHUBHBIC NPABOBbIE aKThl B KOHKPETHBIX
cdepax IOpUAMYECKON JesITeIbHOCTH, PEaTH30BbIBATh HOPMbI MaTEPUAIBHOTO U MPOLIECCYAIbHOTO MpaBa
B IpO(eCCHOHANBHOM eI TeTbHOCTH (YPOBEHb Y4eOHOW eI — IPUMEHSITD)

[Ipunoxenne 2. AHaiW3 HaWIEHHOTO CTYACHTOM NIPOEKTa HOPMATHBHOIO IPAaBOBOIO AaKTa,
NPEIIOIATafoIIero H3MEHEHHUSI B CYIIECTBYIOIIEE MPABOBOE PETYIUPOBAHHE OTHOIICHHWHA MO TEMAaTHKE
pedepara, n/munu 0030p TaKMX U3MEHEHHM, IPEAaraéMblX B HAY9HOW M y4eOHOU JUTEpaType B IEISIX
COBEpPIIIEHCTBOBAHUS MTPABOBOTO PETryJIMPOBaHUs (YPOBEHb YUeOHOH e — aHaTM3UpPOBaTh, OICHUBATH)

20



I1. MIPOMEXYTOUYHAS ATTECTALIUASL

Ilpomesrcymounasa ammecmayus npoxooum 6 gropme IK3amena, no ouiemam, 6KII0YAIOUUM 8
cebsa 0ea npakxmuueckux 3zaoanusn (3aoauu). Kaxcoasa 3aoaua rk3amenayuonnozo ounema HaueneHa
Ha nPoeepKy écex yposHell yueOHoll yeau, 00Cmu2aemslx NpU U3y4eHuu OUCUUNIUHDL.

PexomeHaannu o penieHuo 3a1a4 3K3aMeHANMOHHOT0 OuJleTa:

1) BHUMATEILHO M3Y4YHTb, YCBOMTH YCJIOBHC 3aJadyd, CYIIHOCTb BO3HHKIICTO CIOpa U
00CTOSATENBCTBA JIENa; MPHU ATOM B 3a/adyy HE CIEAyeT BBOJWUTH JIOMOJHUTEIBHBIE («COOCTBEHHBICY)
JTaHHbIC, OCHOBAHHBIE HA PA3JIMYHBIX MPEANOIOKECHUSIX;

2) ompeaenuTh, K KaKOH TeMe Kypca MEXIyHapOIHOT'O YaCTHOI'O MpaBa OTHOCUTCS 33/1a4a;

3) chopMyIHpOBaTh MOAJICIKAIINE PEIICHUIO BOTIPOCHI, YICHUTH ITOCTABJICHHBIC BOTIPOCHI;

4) orpesieNiiB TEMY, HYKHO BCIIOMHHTh €€ TCOPETHYECKOE COJCpPKAHUE, COOTBETCTBYIOIIHEC
HOPMAaTHUBHBIC AaKThl M OTHICKATh HEOOXOJMMBIC HOPMBI JJIsi pa3pelieHUs CUTYaIlluu: OICHUTH
BO3MOKHOCTh MaTepHalbHO-TIPAaBOBOIO peryJupoBaHusi, 0XapaKTEepU30BaTh KOJIIU3UOHHOE
perylivpoBaHue, BBISIBUTh M OMUCATH MPOOIEMbl IPUMEHEHUS KOJUTU3UOHHBIX HOPM.

[Ipu 5TOM HEOOXOAMMO J0Ka3aTh, YTO UMEHHO JaHHAs HOpMa IpaBa IMOJUICKUT MPUMEHEHHUIO K
paccMaTpuBaeMbIM OTHOlIeHUsM. [Ipu pelieHun 3agayu  cieayeT JaBaThb OTBET Ha KaXJbli
IIOCTaBJIEHHBIN BOIPOC, CPOPMYIHPOBAHHBIN B 3aJaHUH.

[Ipencrasmnsisi cBOM BapuWaHT pPEIICHHS, CTYACHT KPaTKO H3JIaraeT OOCTOSITENbCTBA Jela, JacT
IOPUINYECKYIO OIIEHKY JIOBOJaM CTOPOH M 00O0CHOBBIBaeT. Eciii B 3a/1aue y)xe MpUBEICHO PEIICHUE Cyaa
WIM WHOTO OpraHa, To Tpelyercss OIEHUTh ero 0OOCHOBAaHHOCTh M 3aKOHHOCTh. [lommmo 3TOrO,
HEOOXOMMO OTBETHTh Ha TEOPETUUYECKHE BOMPOCHI, MOCTABICHHBIC B 3aJ]a4€ B CBSI3U C MPEIOKCHHON
cutyanueit. [lone3Ho B mucbMeHHOM Bue cHOPMYIUPOBATH 3T BOMPOCHL, YTOOBI BBIBUTH MOPSIOK
pelieHuss 3a7adyd M MaKCUMaJbHO MOAPOOHO pa3obpaTh cuTyauuioo. B 3akiiodeHre Ha OCHOBE
TEOPETUYECKHUX TMOJIOKEHU M HOPMATUBHOTO MaTepuaia Hajo chOpMyIHpOBaTh pEUICHHE, CIeNaTh
YEeTKHE BBIBOJIbI

3aganue: CorjiacHO Yy4ypeauTeJbHBIM JAOKYMEHTaM MHAUNWCKON KOMIAHMHM [0rOBOPbI,
3aKjl04aeMble OT ee HMEHH, NPHU3HAKTCHA JAeiiCTBUTEJbLHBIMH TOJBKO B cjydae, KOIrJa OHU
NOANUCAHBI JIBYMSI KOMMepYeCKMMM [IHMpeKTOpamMu coBMecTHO. [Ipe3umaeHT komMmanuu B
HApyLICHHE IOJIOKEHUH YYpPEAUTEeNbHBIX JOKYMEHTOB €IWHOJMYHO BbIIAJ] JOBEPEHHOCTb Ha
3aKJ/JIIOYEHHE [0roBOpa ¢ POCCHICKOM opraHusaunuei. B pajgpHeimieM HMHAMHMCKAs KOMIAHHMSA
HAPyLIWJIA CBOM 00f3aTEJIbCTBA 10 3aK/JIIOYEHHOMY J0TrOBOPY, M K Heil ObLI NpeIbsBJIeH MCK B
MKAC npu TIIII P®. B 3acenannu apOWTpaka MHAMICKAA KOMIAHHMSA OTPHLAJIA HaJIM4YHe
JAOTOBOPHBIX OTHOIIEHMIi, CChLIAsICh HA HEAeHCTBUTEJbHOCTh KOHTPAKTA KAK 3aKJIHYEHHOIO0
HeyNIpABOMOYEHHBIM JMIOM. BpisiBUTe npo0jieMbl TPHMMEHEeHHS] KOJJIM3HOHHBIX HOPM
NPUMEHUTEIbHO K oONHMCaHHOW cutyauuu. IlpeacraBbTe XapakTepMCTHKY JHYHOIO 3aKOHA
IOPUAUYECKOI0 JIMIA KAaK THIA KOJJIM3MOHHOH NpuBsA3KU. OxapakrepusyiTe NpaBo, IpUMEHUMOeE
K OTHOLICHUSIM NpPeICTAaBUTEJbCTBA M [0BepeHHOCTH. Pa3pemure ONHCAHHYI0 CHTYalOHIO ¢
NMO3MIMI POCCHIICKOT0 NPABONPHUMEHHUTEJIs], OLICHUB 10BO/IbI CTOPOH.

Kniou omeema/pewenue, pekomenoayuu no blN0JIHEHUIO 3A0AHUA:

IOpuanueckass KBamu(puKanus BO3HUKIIEI0 NMPAaBOOTHOILIECHHs (YPOBEHb Y4eOHOHM weau —
aHAJIM3UPOBATH): TTPABOOTHOIIEHUS 10 MOBOAY MPU3HAHUS CIEIKA HEICUCTBUTEIBHON 1O OCHOBAHUIO
MOpOKa CyObeKTa.



B03MOKHOCTL MATEPHAJBHO-TIPABOBOI0 PperyjupoBaHust (ypoBeHb Y4eOHOH meaum —
3allOMMHATH): MaTEPUAIbHO-TIPABOBOE PETYIUPOBAHNE JAHHBIX OTHOILIEHUN OTCYTCTBYET.

Koum3uonHoe peryiaupoBaHue (ypoBeHb Y4YeOHOH YyeJiM — MOHUMATh): TPUMEHEHUIO
MOJIJIeXKAT KOJJTM3MOHHBIE HOPMBI, HAIIPaBJICHHBIE HA OIpPEACIICHHE TPUMEHUMOI0 IIpaBa K OTHOIICHUSIM
NPEJCTaBUTENILCTBA U JOBEPEHHOCTH, IPABOCYOBEKTHOCTH IOPUINUECKUX JIHILI.

IIpo0JieMbl NpUMEeHEeHUsI HOPM MEeKIYHAPOIHOI0 YaCTHOI0 NMpaBa (YPoBeHb Y4eOHOM 1eJu —
OlleHMBATh): MpolbiieMa MpPeIBAPUTEIILHOTO KOJUIM3MOHHOTO BOIPOCAa — OLIEHKA JIEHCTBUTEIBHOCTH
CHENKHU 3aBUCUT OT OLIEHKH XPOHOJIOTWUYECKU Oojiee paHHEro MpaBOOTHOLICHHS MO IMOBOJY BbIIauu
JIOBEPEHHOCTH.

Pemrenue.

Ilpeocmagvme xapakmepucmuky JAUYHO20 3AKOHA IOPUOUYECKO20 JUUA KAK MuUna
KOJUTU3UOHHOU NPUBA3KU (YPOBEHD YUeOHOU yenu — 3anoOMUHams).

Bonpocel ctaTyca HHOCTpaHHOTO FOPUIAMUYECKOT0 JINLA PETYIUPYETCS €€ TUNUHBIM 3aKOHOM.

B cootBerctBum ¢ 1. 2 cT. 1202 I'K P® craryT 1opuan4ecKoro Juia BKJIKOYAET:

1) cTaryc opraHu3aiiiy B Ka4eCTBE IOPUANIECKOTO JINIIA,

2) opraHu3alMOHHO-TIPaBoBas GopMa IOPUINYECKOTO JUIIA;

3) TpeGoBaHMs K HANMEHOBAHUIO IOPUAMUECKOTO JIUIIA;

4) BOMpPOCHI CO3AaHUS, PEOPraHU3ALMU M JIMKBUJAIMU IOPUIMYECKOTO JIMIA, B TOM YHUCIE
BOIIPOCHI IPABOIIPEEMCTBA;

5) copeprxaHue MPaBOCIOCOOHOCTH IOPUANYECKOTO JIUIIA;

6) TOPSAOK MPHOOPETEHUS FOPUINYCCKUM JUIIOM TPAKIAHCKUX IpPaB M MPUHATHS Ha cels
IrpaKAIaHCKUX 00sI3aHHOCTEH;

7) BHyTpEHHUE OTHOIIEHUS, B TOM YHCJI€ OTHOILIEHUS IOPUINYECKOTO JIUIA C €r0 YYaCTHUKAMU;

8) ctocoOHOCTh FOPUINYECKOTO JIMIIA OTBEYATh IO CBOMM 0053aTeIhCTBAM;

9) BoOmpOChl OTBETCTBEHHOCTH YydpeauTened (y4acTHHKOB) IOPHAWYECKOTO JIHMIA IO €ro
00s3aTeNBCTBAM.

Jlig onpenieneHust JIMYHOro 3aKOHa FOPUJIMYECKOTO JIMIA B Pa3HbIX CTpaHaX MCTOPUYECKH ObUIH
BBIPAOOTaHBI PA3IUYHBIC KPUTCPUH:

1). xpurepuii Mecta yudpexaeHUs (MHKOPIOpALUMU) IOPUAMYECKOTO JIMIA: JIMYHBIA 3aKOH
OTIPEIETISICTCS 10 MPaBy TOM CTpaHbI, B KOTOPOW ObUIM BBIMIOJHEHBI PETUCTPAIMOHHBIE (POPMAILHOCTH,
HEOOXOUMBIE IJIs CO3TaHMsI HOBOTO IOPUINYECKOTO JTHUIIA.

B ocHOBe naHHOrO KpuUTepus JIEKUT HAE€d O TOM, 4YTO HOPHIWYECKOE JIMLIO B TEUYEHUE
BCErONEepHUOJa CBOErO CYIIECTBOBAHUSA JIOJDKHO HMETh JIMYHBIM 3aKOH TOTO TOCYJapCTBa, KOTOpPOE
HAJIETTUIIO €0 MPaBOCYOHEKTHOCTHIO.

B P® cornmacuo m. 1 ct. 1202 T'K P® nuyHbIM 3aKOHOM FOPHIMYECKOTO JIMIA CUUTAETCS TIPABO
CTpaHbl, I7I€ YUPEKIECHO IOPUINIECKOE JIULIO.

2). KpUTEpHid pealTbHOM OCEIIOCTH FOPUINYECKOTO JIAIA: JIMYHBIA 3aKOH OMPEACISIETCS 10 MPaBy
MecCTa HaXOXKJEHHUS [IEHTPa YIPaBICHUS IOPUIUIECCKAM JIUIIOM.

CornacHo JAaHHOMY KPUTEPHUI0 MPUMEHUMBIM K BOIpPOCaM IMPABOBOIO CTaTyca HOPHUIUYECKOTrO
JUA SIBJISETCS MPaBO TOrO rOCyJapcTBa, HA TEPPUTOPUU KOTOPOrO HAXOAMTCS OpraH, OKa3bIBAIOIIUMA
peniaroniee BIMSHUE HA YIpaBJICHHUE JelaMH KOMIIAHUHM. BakHO OTMETUTh, YTO peub HAET HE O MecTe
HaXOXJeHus, (opmanbHO 3aQUKCUPOBAHHOM B YYPEAUTEIBHBIX JOKYMEHTaX KOMIAHHH, a O
(aKTH4IeCKOM MecTe, OTKyJa BEIEeTCS YIMpaBJICHHE JelaMH KOMIIAaHMM B JIaHHBIH MOMEHT BPEMEHHU
(">ddexTuBHAL" OCEMTOCTS).
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3). KpuTepHeM LIEHTpa IKCIUTyaTaluK (KpUTEpUIl MecTa OCYILECTBICHUS] OCHOBHOH AEATENbHOCTU
IOPUIMYECKOTO JIMIIA): JIMYHBIM 3aKOH ONpEeJessieTcs MO MpaBy rocyaapcTBa, Ha TEPPUTOPUH KOTOPOTO
IOPUAMYECKOE  JIMIO IMPEUMYLIECTBEHHO BEJET CBOK  IPEANPUHUMATENBCKYIO  JEATEIbHOCTh
(OCyILIECTBIISIET OCHOBHYIO MaccCy JEJIOBBIX OIEpaluil).

4). xpUTepHii KOHTPOJIS: JIMYHBIN 3aKOH ONpEAeNseTcs MO MpaBy OeHeQHUIMAapHOTO BIAJENbIa
JAHHOTO  IOPUAMYECKOro JHIa (KpUTEpUH TroCyJapCTBEHHOM  IMPUHAJUIEKHOCTH  YYaCTHHUKOB
IOPUINYECKOTO JINIIA)

Oxapakmepu3syiime npaeo, npuUMEHUMOE K OMHOWIEHUAM RPEOCMAgUMEnbCmea U
0osepennocmu (ypoeeHs yueOHoul yenu — 3anoOMuHams).

Cornacho 1. 2 ct. 154 TK P® ogHOCTOpOHHEN cuMTaeTcsl CAENKa, Ui COBEPIIEHUS KOTOPOH B
COOTBETCTBUH C 3aKOHOM, HMHBIMH NIpPAaBOBBIMH aKTaMH WJIM COTJIAIIEHHEM CTOPOH HEOOXOJUMO H
JIOCTaTOYHO BBIPAXKEHUS BOJM OJHON CTOPOHBI. COOTBETCTBEHHO IOJIOKEHMS, IPETYCMOTPEHHBIE K
dopme caenKu, MPUMEHSIOTCS K JIOBEPEHHOCTH.

B cootBercTBun co cr. 1217 'K P®: x o0s3aTenbcTBaM, BO3HHMKAIOIIUM W3 OJHOCTOPOHHHX
C/IEJNOK, €CIM MHOE HE BBITEKaeT M3 3aKOHA, YCJIOBUH MWJIM CYIIECTBA CHEJIKH JIMOO COBOKYIHOCTH
OOCTOATENILCTB Ji€Ja, MPUMEHSETCS MPaBO CTPaHbl, I'/le HAXOIUTCS MECTO JKUTENbCTBA MJIM OCHOBHOE
MECTO JIeSITeIbHOCTH CTOPOHBI, IPUHUMarOILEl Ha ce0sl 0053aTeNIbCTBA 110 OAHOCTOPOHHEHN ClIENIKe.

Cpoxk nelicTBHs JOBEPEHHOCTH U OCHOBAHUS €€ MPEKpallleHUsl ONPEEIAIOTCs 110 IpaBy CTPaHbI,
rzie OblIa BhIIaHA JIOBEPEHHOCTb.

[Ipu ompeneneHuu npasa, NPUMEHUMOTO K OTHOIIEHUSM JOOpPOBOJIBHOTO IPEACTaBUTEILCTBA,
ClIelyeT pa3rpaHUyYMBaTh OTHOILLIEHUS, BO3HUKAIOIIME MEXAY IPEACTABISIEMbIM M IPEICTaBUTEIEM
(tayiee TaxKe - BHYTPEHHHE OTHOIIEHUS ), C OJHOM CTOPOHBI, U OTHOIIEHUS MEXAY MPEACTaBIIEMbIM UIIH
IPEJCTaBUTENIEM U TPETHUM JIUIIOM (Jlajiee TaKkKe - BHEIIHUE OTHOIIEHU ), C IPYTrOil CTOPOHBI.

K noroBopHbIM 00s3aTeabCTBaM, BO3HUKAIOUIMM U3 CIEJIKHM, COBEPLUICHHOM HpPEJCTaBUTENIEM OT
UMEHU NPEACTABISIEMOT0 C TPETbUM JIMLIOM, TaKxke HnpuMeHstoTcss obume npaswia ['K P o6
OTpeieNIieHuu JIOTOBOPHOTO cTaTyTa, a uMeHHo cT. 1210 - 1214 'K P® (IlocranoBnenue I[lnenyma
Bepxouoro Cyga P® ot 09.07.2019 N 24 "O npuMeHEHUH HOPM MEXIYHAPOIHOTO YaCTHOTO IpaBa
cynamu Poccuiickoit ®eneparmn").

ITo cmbicny mynkrta 1 ctatbu 1217.1 'K P®, ecnu npexacraBnsieMblili He BbIOpajl MPUMEHUMOE
IIPaBO B JJOBEPEHHOCTH JIMOO BHIOpAHHOE MPAaBO B COOTBETCTBUU C 3aKOHOM HE MOJIEKHUT MPUMEHEHHUIO,
BHEIIHUE OTHOIIECHUS TMPEJICTABUTEIbCTBA PErYJUPYIOTCS TPaBOM CTpaHbl, I7l€ HAXOIUTCI MECTO
KHUTEIbCTBA WJIK OCHOBHOE MECTO JIEATEIbHOCTU MPEACTaBUTENS

Paspewiume onucanuyio cumyayuio ¢ noO3uyuil poccuiickoz0 npasonpumenumens, OUeHuUe
006006l cmopon (YypoeeHs yuedHOIl yeau — NPUMEHAMD)

Bonpoce! npaBocriocoOHOCTH CTOPOH (JIMYHBIA 3aKOH IOPUAMYECKOTO JIMIA), IPEICTaBUTENbCTBA
U JIOBEPEHHOCTH (IIPUMEHSETCS IPAaBO CTPAHBIL, TJI€ HAXOJAUTCS MECTO JKUTEIbCTBA UM OCHOBHOE MECTO
JeSITEIBHOCTH CTOPOHBI, NMPUHHMMAIOIIEH Ha cedsi o0s3aTenbcTBa MO OJHOCTOPOHHEW caenke) OyayT
PEryIupoBaThCs UCXO/I U3 CAMOCTOSITENbHBIX KOJUIM3HOHHBIX PUBSI30K.

Opnako, B cootBercTBuM ¢ M. 3 cT. 1202 'K P® ropuandeckoe auIio HE MOXKET CChUIATHCS Ha
OrpaHUYEHHUE MTOJHOMOYHI €ro opraHa WiM MpeACTaBUTENS HAa COBEPIIEHUE CIEIKH, HEU3BECTHOE MPaBY
CTpaHbl, B KOTOPOI OpraH WM MpeICTaBUTENb IOPUANYECKOTO JIMIIAa COBEPIINI CIIENKY, 32 UCKIIOUEHHUEM
cllyyaeB, Koraa OyJeT JIoKa3aHo, 4TO JIpyras CTOPOHA B CENKE 3Hajla UJIM 3aBelOMO JO0JDKHA Oblila 3HATh
00 yKa3aHHOM OIpaHUYEHUU.
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Jlaxke eciu B yUpeOUTEIbHBIX JOKYMEHTAaX (MPMbl YCTAHOBIJIEHBI OTPAHUYEHHUS B MOJIHOMOYHUSX
JUPEKTOpaA, TO IIPH COBEPIIEHUH CIIEI0OK MHOCTPAHHOE IOPUANYECKOE JINLIO HE MOYKET HAa HUX CChUIAThCH,
IIOCKOJIbKY OHM HEU3BECTHHI IIpaBy PD.

B coorBerctBum ¢ n 1. cr. 183 I'K P® npu oTCyTCTBUM NOJIHOMOYUMN JE€HCTBOBAaTh OT UMEHU
JPYroro Jjuia Wid Py NPEBbIIEHUH TaKUX ITOJHOMOYUH CAENIKA CUNTACTCS 3aKJIIOUEHHOW OT UMEHU U B
MHTEpecax COBEPILIMBILEIO €€ JIUIA, €CIM TOJbKO JIpYyroe JMUO (IpeACTaBiseMblil) BIIOCIEACTBUU HE
0JI00PUT AAHHYIO CAEIIKY.

@dopMyIUpOBKa «B JaJbHEHIIEM HHIWMCKas KOMIAHMS HapylluWia CBOM 00s3aTeslbCcTBA 110
3aKJIFOYEHHOMY JI0TOBOPY» CBHUJIETENBCTBYET O IIPU3HAHUM CICIIKHU.

Crhenka mpu3HAETCs 3aKIFOUYEHHOW, TPUMEHSIOTCS mosioxkeHus cr. 393 'K PO: nomkuuk 00s3aH
BO3MECTUTh KPEIUTOPY YOBITKM, NPUYMHEHHBIC HEHCIOJHEHHEM WIIM HEHAJUIekKAIIUM HCIIOJIHEHHEM

00s13aTenbcTBa. Y OBITKH ONPEEISIIOTCS B COOTBETCTBUM € IPaBUJIaMU, IIPEAYCMOTPEHHBIMU cTaTheil 15
'K PO.

YACTD 3. (ne nyboauxyemcs)
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