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HpI/I CUCTCMC OLICHUBAHUS IO AUCHUIIMHE UCITIOJIb3YHOTCA:
4 YCTHBIﬁ OIIPpOC Ha MPAKTHYCCKUX U CCMHUHAPCKHX 3aHATHAX 110 BOIIpOCAM TEM
v PEIICHUC TPAKTUYCCKUX 3a1a4

YCTHBIN ONIPOC HA MPAKTHYECKHX M CEMUHAPCKUX 3AHATHAX 110 BOIIPOCAM TeM
IIpuMepbLI BOIPOCOB:
1. ITonsiTHe M HA3HAYEHME AIBOKATA-3AIMTHIUKA B YTOJIOBHOM IIpoLiecce.

IIpumep oTBeTa:

B poccuiickoMm 3aKOHOIATENBCTBE IPUMEHSETCS /IBA TIOHATHS - «aJBOKAT» U «3ALTUTHUKY, U 3TH
MOHATHUS HE PABHO3HAYHBI, B TOM YHCIIE U B YTOJOBHO-TIPOLIECCYAIIbHOM 3aKOHO/IATENbCTBE.

B coorBerctBum ¢ 4.l ct1.2 ®enepanibHO 3akoHa P® «OO6 aaBOKaTCKOW NEATENTBHOCTH H
aJIBOKaType» aJIBOKaTOM SBIISETCA JIMIO, MOJYYMBIIEE B YCTAHOBJIEHHOM 3aKOHOM IMOPSJIKE CTaTyc
aJlBOKaTa M MPaBO OCYHIECTBIATh aJBOKATCKYIO nesTeabHOCTh. Yacthl cT.9 @3 ycraHaBiamBaer, 4To
cratryc anBokata B Poccuiickoit ®denepanuu BIpaBe NPUOOPECTH JHIIO, KOTOPOE HMEET BBICIIEE
opyauueckoe  oOpa3oBaHHe, T[OJIYYEHHOE [0 HUMEIOUIE  TOCYJapCTBEHHYK  aKKpeIUTalUIo
o0pa3oBaTenbHOI MporpaMMe, JTUOO YUEHYIO CTENeHb IO FOPUAMYECKOH CIeNuanbHOCTH. YKa3zaHHOE
JUIO TaKXXe JOHKHO UMETh CTaXK pPabOThI MO IOPUIUYECKON CHEIUATIbHOCTH HE MEHEE JBYX JIET JINOO
MPOUTH CTAXXUPOBKY B aJIBOKATCKOM O0Opa30BaHHUU B CPOKH, YCTAaHOBIEHHBIC HacTosmmM DeaepanbHbIM
3aKOHOM. PelleHne o mNPUCBOGHMM CTaTyca aJBOKaTa MPUHUMAET KBATM(HUKAIMOHHAS KOMUCCHUS
aZBoKaTckoil manatbl cyOwmekTa Poccuiickoit denepanuu mocne cIadyd JIHUIIOM, MPETEHAYIOIIUM Ha
npuoOpeTeHne craryca ajBoKara, KBaIM(PHUKAIMOHHOTO 5k3aMeHa 4.3 c1.9 ®3). AnBokar BIpaBe
OCYLIECTBIISITh CBOIO JIEATENILHOCTh HE TOJIBKO B YTOJIOBHOM CYJIOIIPOU3BO/ICTBE.

Ho u B yromoBHO mpoiiecce aBOKaT MOXET BBICTYIATh B KQ4€CTBE HECKOJIBKUX yYYACTHHUKOB, a
UMEHHO OBITh MPEACTaBUTEIEM MOTEPIEBIIETO, TPAXKIAHCKOTO HCTIIa OTBETYMKA, YACTHOTO OOBUHUTEIS,
OBITH aJIBOKATOM CBHUJETENSI WIM aJBOKATOM JIMIA, Y KOTOPOTO MPOBOJIUTCA OOBICK MM BbleMka. OH
TaK)Ke MOXKET BBICTYIATh B KAUECTBE 3AIIMTHHUKA MMO03PEBAEMOT0, OOBHHIEMOTO.

3alUTHUK TaK)Ke MOoHSTHE HeoqHo3HauHoe. Ha ocHoBanuu 4.1 ct. 49 VIIK P® 3amuTHUK — 3TO
JUI0, OCYIIECTBIISIIOLIEE B YCTAHOBJIEHHOM YTOJOBHO-TIpoleccyanbHbiM KozekcoM mopsiike 3amuTy
MpaB U MHTEPECOB IMOJ03PEBAEMBIX U OOBHUHSEMBIX, M OKA3bIBAIOIIEEC WM IOPUIUYECKYIO MMOMOIIb MPH
MIPOU3BOJICTBE MO yrojioBHOMY jaeny. B coorBerctBuu ¢ 4.2 c1.49 VIIK PO 3auTHUKOM B YroJIOBHOM
Jiefie MOTYT OBITh HE TOJBKO aJBOKAThI, HO W OJW3KWNA POJCTBEHHUK OOBHHSEMOTO WU HHOE JIUIIO, O
JOTyCKe KOTOpOro xonaTtaiictByerT oOBuHseMbld (4.2 cT.49 VIIK), koTopoe nomyckaercs JHIIb B
CyeOHBIX CTAIUsAX YTOJOBHOTO CYIONPOU3BOJACTBA M JUIIL HAPAMY C aaBokatoM. [loaTtomy B Teopuu
aJiBOKaTa, KOTOPBIM OCYIIECTBISET 3allUTy IMOJ03pEeBaeMOro, OOBHHIEMOTO WPHUHITO HMEHOBATh
aJIBOKaTOM-3alIUTHUKOM. Ero ocHOBHOe Ha3zHaueHHe — 3TO MpodeccroHalbHas (KBaTU(PUIMPOBAHHAs)

2



3alIUTa MpaB U MHTEPECOB MOJ03PEBAECMBIX U OOBHHSIEMBIX, U OKa3aHHWE UM IOPUAMYECKON MOMOIIM B
YrOJIOBHOM cynomnpou3BojacTBe. Kak nuio, ocymectpisioniee KBaTU(UUIUPOBAHHYIO IOPUAHYECKYIO
MIOMOIIb, aJBOKAT-3aLIMTHUK HMEET JOCTATOYHO MIMPOKHHA KpYyr IpaB, HO HMEET U OO0S3aHHOCTH,
KOTOpbIe ycTaHoBJIeHBI He ToJbKO YIIK P®, Ho @3 «O06 amBOKaTCKO# AESITEIBHOCTH W aBOKAType», a
takxke Konexcom npodeccrnonanbHoil aesrenbHocTy aaBokara. LInpokuit Kpyr nmpas, IpeaocTaBIeHHBIN
€My JTaHHBIMU HOPMAaTUBHBIMH JTOKYMEHTAMHU, a TAaKXKe 3alpeThl U 005S3aHHOCTH MO3BOJISIOT UM Haubosee
KaueCTBEHHO PEaJIM30BbIBATH CBOE HA3HAYEHME — 3aLIUTY MPaB U 3aKOHHBIX UHTEPECOB I10JI03PEBAEMOI0
U OOBHHSAEMOTO B YTOJIOBHOM ITpOIIECCE.

MeToauyeckue NOsCHEHUA

Jlia oTBeTa Ha BONPOCH HEOOXOJUMO HM3Y4MTh BHMMareiabHO Bce HOopMmbl YIIK P®, a takxke
BO3MOKHO HMHBIX DenepanbHbiX 3aKk0HOB P®, ycTaHOBUTH UX CyThb U COOTHOILICHHME AaHHBIX HOpM. Ilo
JAHHOMY BOIIPOCY HEOOXOAMMO M3y4HTh HE TosbKO HOpMBI YIIK P®, Ho 1 @enepanbublii 3akoH PO «O6
a/IBOKAaTCKOW JIESATEIbHOCTH aIBOKAType», MMOHATh CYTh U COJEpKAHUE JAHHBIX HOPM U c(hOpMYIUPOBATH
IIOHATUE U HA3HAYEHUE aJJBOKATa-3aIIUTHUKA B YTOJIOBHOM CYAOIPOU3BOJCTBE.

2. CooTHOIIEHHE TOHATHIA «IMOO3PECHUE» H KYTI'OJOBHOC MPECTCTOBAHUC) .

IIpumep oTBeTa:

[lonstue «yromnoBHoe mnpeciaenaoanue» nonayuuso B YIIK P® noapoOHyro perimameHTanuro.
Cornmacio m.55 c1.5 Kopmekca yronoBHoe mpecieoBaHUE — 3TO MpOLEcCyalibHAs AESTENbHOCTD,
OCYIIECTBIIsIEMasi CTOPOHON OOBHHEHHUS B MLEISIX H300JIMYCHHS IMOJI03PEBAEMOro, OOBHHSEMOTO B
coBepiieHun npecryrieHus. ['nmaBa tperbs YIIK P® comepXUT OCHOBHBIE NOJIOKEHUS YTOJIOBHOTO
MpeciieIoBaHus. DTO MOHATHE MIUPOKO HCIONb3yeTcs Kak B O60meit, Tak u Ocodennoit yactu YIIK PO
(ct.cr. 27,37, 133, 134, 212, 214 VIIK P® u np.).

B miporiecce yrosoBHOro mnpecieaoBaHusl BOBJIECUEHBI JIBE TPYNIbl CyObeKTOB. C OJIHON CTOPOHBI,
9TO OpraHbl M JODKHOCTHBIE JIML, OCYIIECTBIISIIOIIME YrOJOBHOE IIPECIEAOBAHUE: CIIEOBATED,
JI03HaBaTelb, MPOKypop. VM MPOTUBOCTOUT TOT, IPOTUB KOT'O 0OpAIIEHO YTrOJIOBHOE MPECIIEOBAHUE, T.€.
YTOJIOBHOE-TIPECIIEYEMOE JINLIO, a TAK)KE €ro 3allUTHUK. B 3aBUCHMOCTHM OT 3Tana IpPOU3BOJCTBA IO
JIeJly YTOJIOBHO IIpecieAyeMoe JIMIO0 HMEHYETCs I[0-pa3HOMY: I0J03pPEBacMbIM, OOBHMHSIEMBIM,
MOJICYIUMBIM, OCYXXJACHHBIM JIN0O onpaBaaHHbIM (cT.46, 47 YIIK)

VYroi0BHOE IpecieoBaHUE OCYILECTBISETCS Ha IBYX dTanax: a) nmojao3peHue 0) ooBuHeHue. B ux
OCHOBE JIKHUT pa3Hass CTENeHb JOKAa3aHHOCTH (akTa COBEpUICHUs JHUIOM npecTymieHus. Ecmu
JI0OKa3aHHOCTb CTONPOLIEHTHAs, TO UMEIOTCS OCHOBaHUS 11 00BUHEHU. Eciu ke Takoil yOequTeIbHOCTH
HET, TO PeYb MOKET UATH TOJIBKO O NMON03peHNH. COOTBETCTBEHHO, YTOJIOBHO MPECIEYEMOE JINLIO UMEET
Ha ATHX 3Tamax pas3Hbli cTaTyc -oOBHHseMoro Jmbo mojo3peBaeMoro. Eciu oOBHHEHHE JOCTaTOYHO
noapobHo yperynupoBaHo Hopmamu YIIK, To momo3peHue ke Takoil periiaMeHTaluy He MMEET, XOTs
TIOHSITUSL «TIOJIO3PEHUE» U «IIOJI03PEBAEMBI» MCTONIB3YIOTCS B TekcTe Koaekca mmpoxo (ct.16, 46, 49,
91-96, 119 VIIK u np.).

B cootBerctBHm ¢ 11.22 cT1.5 VIIK P® 00BHHEHHME — 3TO YrOJIOBHO-TIpOIIECCYaIbHAs IEATETbHOCTh
OpraHOB YTOJIOBHOTO IPECIEN0BAHUSA, COCTOSIAS B BBIIBMKEHUM IPOTUB JIMLA YTBEPXKIEHUS O €ro
IPUYACTHOCTU K COBEPIIEHHUIO TMPECTYIUIEHHs, W JajbHeHIIell MpoBepKe, € LENbI0 MpeIbsSBICHUSI
00BUHEHMS TMOO0 MPEKPAIIEHUS YTOJIOBHOT'O IIPECIIeIOBAHUS.

Xots HopMaTuBHOM Aepuaunmny nojo3penus B YIIK PO Het, ee MOKHO BBIBECTH IO aHAJIOTUU C
OOBHMHEHHMEM. YUHTHIBas, YTO B KaXJI0W M3 Ha3BaHHbBIX Bbilie HOpM YIIK P®, B koTOpBIX BCTpeuyaroTcs
MOHATHUS <TIOJO3PEBAEMBIN» U «IIOJO3PEHUE», PeYb HJET O JIMIE, B OTHOLIEHWU KOTOPOIO €IIie HET
JOCTaTOYHBIX JaHHBIX O TOM, YTO HMEHHO 3TO JIMLIO COBEPIIMJIO MPECTYIJIEHUE, TO MOYKHO
chopMynupoBarh cieayiomee omnpeaeneHue. Ilogo3peHne — 3TO  YrOJIOBHO-TIpoOliECcCyaslbHAs
JEATENIBHOCTh OPraHOB IPEIBAPUTEIIBHOIO PACCIIEOBAHMSI, COCTOSINAs B BBIABM)KEHHU NPOTHB JIULA



YTBEPKACHUSI O €r0 MPUYACTHOCTU K COBEPLIEHUIO MPECTYIUIEHUs, U JaJbHEHIIEN NMPOBEPKE, C LEIbIO
pebsBICHNUS OOBUHEHHS TMOO MPEKPALEHUS YTOJIOBHOTO IIPECIeI0BaHusl.

Takum 06pa3zom, yroJoBHOE MpPECiIeOBaHUE — 3TO BCS JESTEIBLHOCTh OPraHOB MPEIBAPUTEIBHOTO
paccnefioBaHusa 1Mo (OPMUPOBAHUIO, (POPMYIHPOBAHUIO W BBIIBIKEHUS OOBUHEHHS IPOTUB JIHIA, a
MOJI0O3PEHUE — 3TO 4YacThb JESITEIbHOCTb OpPraHOB IIPEIBAPUTEIBLHOIO pPAcCIEI0BaHUS, COCTOSIAs B
dbopMUpOBaHUHM OOBUHEHHS, IIO3TOMY TIIOHSTHE «IIOJO3PEHUE» U «YTOJOBHOE IMpeciieOBaHUE
COOTHOCATCS KaK YacTh U LIEJIOE.

MeTtoanuyecKkue nosiCHeHUS

[Ipu oTBeTe Ha TEOpPETHUUECKUN BOMPOC HEOOXOIUMO M3YyYUTh U MPOAHATU3UPOBATH BCE HOPMBI
YTOJIOBHO-TIPOLIECCYAIbHOTO 3aKOHA MPUMEHHUTENBHO K chopMyIHpoBaHHOMY Boripocy. Hampumep, mpu
pPacCMOTPEHMHM TaKHUX BOIPOCOB HA COOTHOUIICHHE MOHATHHI, HE00XOauMO, B TMEPBYIO O4Yepeb,
oTmpeaenuTh, chopMyIHpOBaHEI JIX JaHHBIE TOHATHS B HopMax YIIK P®. B cmyuae e, eciau B HOpMax
VIIK P® orcyTcTBYIOT Kakue-In0o MOHATHUS, TO HEOOX0IMMO U3YyUUTh U NIPOAHAIU3UPOBATH BCE HOPMBI,
B KOTOPBIX BCTpPEYAETCs JaHHOE MOHATHE, 00OOIMIUTh UX M MONpoOoBaTh chOpMyTUpOBATH €T0 CaAMUM,
UCXOJS M3 CMBICIIA U COACPKaHUs JaHHBIX HOpM. Eciii monsATHe copMyIHpOBaHO B HOpMax 3aKOHA, TO
JIOCTaTOYHO €r0 3allOMHUTb U MOHAThH. 3aTEM CIEAYET CPAaBHUTH JIaHHBIE MOHSTUS, aHAIU3UPYS KaXKIbIi
U3 NPU3HAKOB, IPUCYLIUX JIBYM CPaBHUBAEMbIM IMOHATHUIM U ONPEAEIIUTh UX COOTHOIICHHE.

IIpumepbl NpakTHYECKUX 3aaHUM
1.

1) Bo Bcex mporeccyaidbHbIX JACHCTBHSAX, NPOM3BOAMMBIX CliefoBaTeneM ¢ 15-meTHuM
HoTepreBeM B., mpucyTcTBOBaia €ro Marth, a TAKXKe aJBOKAT 110 COTJIAIICHUIO.

2) 3ajepkaHHBI MO TOJO3PCHUIO B COBEPIICHUH MOMKOra pectopaHa mojpo3peBaemblii C.
3asBHJI CJICJIOBATEI0, YTO €r0 MHTEPECHl [0 YrOJIOBHOMY Jiedy OyayT mpencraBisTh aaBokat K. u ero
Opat-topuct O.

Kaxoe npoyeccyanvhuiii cmamyc 6cex yKa3aHHuIX Uy, OMCMAUSAOUWUX 3AKOHHbIE UHNEPEChl
YUACMHUKOB Y2011068H020 npou3600cmea? C KaKkoeo MOMeHma OHU OONYCKAMCs K y4acmuio  oene?

Pewenue:

Bce yd4acTHUKHM  YrOJIOBHOTO  CyIONPOM3BOACTBA  YTOJIOBHO-TIPOLIECCYAIBHBIM — 3aKOHOM
paszeneHsl Ha 4 rpynnbl B COOTBETCTBUU C MPUHIMIIOM COCTS3AaTEIbHOCTHU: CYJ U CYIbsl, YYACTHUKH CO
CTOPOHBI OOBHHEHUS, YJACTHUKH CO CTOPOHBI 3aIUTHI U MHbIE Y4acTHUKH (r1aBhl 5,6,5,8 VIIK P®). B
cooTtBeTcTBUH cO cT.48 Koncrurynuu PO kaxaplif nMeeT IpaBo Ha KBATU(ULIUPOBAHHYIO I0OPUINYECKYIO
nomouib. OnHako YIIK P® ycranaBnuBaeT MOpSIOK AONYyCKa K YYacTUIO B J€J€ JIMI, KOTOpBIE
3aIIMINAIOT WM OTCTAMBAIOT UHTEPECH] IPYTUX JINIL.

B nepBoM citydae peub UAET 0 HECOBEPIIEHHOJIETHEM MOTEpPHEBIIEM B., HHTEpECH KOTOPOTO B
YTOJIOBHOM CYJOIIPOM3BOJACTBE OTCTaMBAET €ro MaTh M aJBOKAaT MO corjameHnro. Ha ocHoBanmm 4.2
ct45 VIIK P® 1ng 3ammTel OpaB M 3aKOHHBIX HMHTEPECOB  IOTEPIEBIIMX, SIBISIOMIUXCS
HECOBEPIUICHHOJIETHUMUA HJIM IO CBOEMY (PU3MUECKOMY WM TNCHUXHYECKOMY COCTOSHHUIO JIUIIEHHBIX
BO3MOXHOCTH CaMOCTOSITEJIbHO 3alllIlaTh CBOM IpaBa M 3aKOHHbIE HMHTEPECHl, K 00s13aTeNTbHOMY
Y4aCTHIO B YIOJIOBHOM JI€JI€ IIPUBIIEKAIOTCA MX 3aKOHHBIE IPEICTABUTENIN WIM IPEACTABUTENN. TakuMm
o0Opa3oMm, MaTh JIOJDKHa OBbITh TpU3HAHA 3aKOHHBIM TMPEACTABUTENIEM HECOBEPIICHHOJIETHETO
MIOTEPIIEBILIETO.

Taxxe 4.1 ct.45 VIIK P® 3akpeninseTr npaBo MOTEPNEBUIETO UMETh IPEACTABUTENS, B KAUECTBE
KOTOPOT'O MOTYT BBICTYNATh aJBOKAThl. TakuM 00pa3oM, aJIBOKAT MO COTJIALIEHUIO YYaCTBYET B KauecTBe
NPEJCTaBUTENSl MOTEPIEBIIET0 U MOXET OBITh JOMYIIEH K Y4acTHIO B Jejie IMOciie MPU3HAHUS JIMIA,
UHTEPECBl KOTOPOIO OH IIPEACTABIISECT, IOTEPHEBIIMM M C MOMEHTa BBIHECEHMS CIIEIOBATEIEM
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IIOCTAaHOBJICHUSI O JOIYCKE B KauyecTBE MPEICTABUTENS IOTEpPHEBLIEro. AIBOKaT-NPEICTaBUTEINb
NOTEPIEBIIETO YYacCTBYET M0 COIJIAIICHUIO C NOTEPIEBIINM (E€ro 3aKOHHBIM MpeACcTaBUTENEM). BmecTe ¢
TEM, €CIM B OTHOWIEHUM 15-netHero B. coBepuieHO NpecTyIIeHWE MPOTHB  IOJIOBOU
HEIPUKOCHOBEHHOCTH HECOBEPUIEHHOJIETHETO (YTO HE YKa3aHO B 3ajjaue), TO 10 XOJaTaiiCTBy 3aKOHHOI'O
IIPEJICTABUTENST HECOBEPILIEHHOJIETHErO IOTEPIIEBIIEr0, HE JOCTUIIIErO0 BO3pacTa LIECTHAALATH JIET,
y4JacTHe aJBOKAaTa B KaueCTBE INPEACTaBUTENS TAKOTO IMOTEPIEBIIETO OOECIIeYMBAETCS J03HABATEIIEM,
cieioBaTesIeM WIK cyloM. B 3ToM citydae pacxozbl Ha OIu1aTy Tpy/ia aABoKaTa KOMIIEHCUPYIOTCS 3a CUET
CpencTB eaepatbHOro OOKeTa.

Bo BTopom citydyae B cootBeTcTBUU € 4.4 cT.46 1 1.3 4.3 c1.49 VIIK P® noxo3peBaemblii umeeT
IPaBO MOJIH30BATHCS MOMOIIBIO 3aIUTHUKA C MOMEHTa (paKkTHUECKOro 3aaepkanus. Ha ocHoBanun 4.1
CT.49 3alMTHUK - JIMLO, OCYLIECTBIISIIOIIEE B YCTAHOBJIEHHOM YIOJOBHO-IIPOLIECCYAIbHBIM 3aKOHOM
MOPSAJKE 3aIIUTY MIPaB U UHTEPECOB MOJI03PEBAEMbBIX U OOBUHSAEMBIX U OKA3bIBAIOIIEE UM IOPUANYECKYIO
MIOMOILb [TPY IIPOU3BOJACTBE 110 YTOJIOBHOMY Jeily. B kauecTBe 3alllUTHUKOB JAOIYCKAKOTCS K YYACTHIO B
JieNie aIBOKAThl, a MO OMPECNICHUI0 WIM MOCTAaHOBIEHHUIO CyJa B KAayeCTBE 3alIUTHHKA MOTYT OBITh
JOTIYIIEHbI HapsAIy C aJBOKATOM OJMH W3 OJM3KUX POJCTBEHHHKOB OOBHMHSEMOTO WJIM MHOE JIUIO, O
JIOTYCKE KOTOPOTo XOAaTacTByeT 0OBUHsSEeMbIN. [Ipy mponu3BOACTBE Y MUPOBOI CYJbH YKa3aHHOE JIUIO
JOTYCKaeTcsl U BMECTO ajiBokarta. [IockoybKy peub UaeT 0 JocyAeOHOM IMPOU3BOJCTBE, TO B KaueCTBE
3allMTHUKA TMOJI03PEBAEMOI0 MOTYT OBITh JOMYIICHBI TOJbKO aJBOKAaThl. TakuMm oOpaszom, aasBokaT K.
OyIeT BBICTYNAaTh B KayeCcTBE 3alUTHUKA, a OpaT-IOpUCT HE MOXKET OBbITh JONYLIEH B A0CyAeOHOe
MPOM3BOJICTBO JIJISl y4acTHsl B Ka4ecTBe 3alIUTHUKA. TONBKO B CyIeOHOM 3ace/laHuy Hapsiy C aIBOKAaTOM
C. oH BIlpaBe y4yacTBOBaTh B KAUECTBE 3AILIUTHHKA.

Memoouueckue noacnenus

[Ipu pemennn mpakTUYECKOW 3a7adl HEOOXOIMMO J1aTh OTBET HAa BCE C(HOpPMYIHpPOBAHHBIC B
HEW BOMPOCHI, 00OCHOBAB M MOTHMBHPOBAB OTBETHI CChUIKAMH HAa COOTBETCTBYIOIIME HOPMBI YyTOJIOBHO-
MpoIlecCyalbHOTO 3akoHa. HeoOXxoauMo M3yduTh OOIIHE HOPMBI YTOJOBHO-TPOIECCYATIbHOTO 3aKOHA,
perJIaMeHTHPYIOIE OOIIUE TMOJOKEHUS KaKJIOTO W3 YYaCTHUKOB YTOJIOBHOTO CYAONPOU3BOJICTBA:
MOTEPIIEBIIETO, MOI03PEBAEMOT0, TIPEACTABUTENS TTOTEPIIEBIIETO, 3AIIUTHIUKA U UCXOJS U3 CYIIHOCTH U
HA3HAYCHMS KKJIOTO U3 YUYACTHUKOB OMPENETUTh MX IMPOIECCYabHBIA CTAaTyC, a TaKXXe OIMPEIeTUTh
MOMEHT WX JIONyCKa K Y4YacTHIO B Jefie. B KoHIe peleHus 3aiadd cieayeT OOOOIIUTH BBIBOJ O
MPaBOMOYHSX CJIE0BATEIIS 110 BCEM MIPUHATHIM UM PEIIECHUSM.

2.  A/BOKaT-3alllMTHHUK IOCJIE O3HAKOMIIEHHS C 3aKIIOYEHHEM 3KclepTa oOpaTWics K CHEelHaIHCTY,
MOJyYMJI €ro 3aKJIIOYeHHE C KPUTHUKOM BBIBOJOB SKCIEPTU3bI, U OOpAaTHIICS K CIEI0BATEII0 C
XOJaTaliCTBOM O MPUOOIIEHUU K YTOJIOBHOMY Iy 3aKJIIOYEHHUs CIIEIUANUCTa, U MOCKOJIBKY OHO
IIOJIHOCTBIO NPOTHBOPEUUT 3aKIHOUYECHHUIO DKCIIEPTA, TO XOAATAWCTBYET O NMPOBEAECHUU IOBTOPHOMN
skcriepTuspl. ClieoBaTenp OTKa3aldl B YIOBJIETBOPEHHM XOAATaliCTBa Ha TOM OCHOBAHMHU, YTO B
COOTBETCTBUM C mojoxkeHusMu cT. 38 u 159 VIIK P® oH cam pemaer, Kakue OKa3aTelIbCTBA
coOUpaTh U Kakue NEHCTBHs NMPOBOAUTH MO YroJOBHOMY Aely. [Ipoananusupyiime Oeticmgyioujee
3aKOHO0AMeNbCME0 U OYeHUme npagoMepHOCHb 0eticmeull cledosameris?

Pewienue:

AJBOKAT-3aIIUTHUK B IIENAX 3alIUTHl HHTEPECOB MOJ03PEeBaeMOro U OOBHMHSEMOTO Ha
ocHoBanuu 4.1 cr.53 VIIK P® BnpaBe coOupaTh M MpeacTaBisATh J0Ka3aTEIbCTBA, HEOOXOIUMBIE ISt
OKa3aHMs OPUIUYECKON MOMOIIM, 3asdBJSATh XOJATACTBA W OTBOJBI, NPUBJIEKATh K YYaCTHUIO B JIEJi€
CICIMAJINCTa, B TOM YHCIIC JUIS Jadd UM 3aKiiodeHus W T.1. B coorBercTBuu ¢ 4.2 ¢1.74 m 4.3 cr. 80
VIIK P® 3akntoueHue cnenuanvcTa - MPEICTaBICHHOE B MHUCbMEHHOM BHE CYKIECHHE IO BOIPOCAM,
MOCTaBJIICHHBIM T€pell CIEIUaJIuCTOM CTOPOHAMM W HAa OCHOBaHMM 4.2 CT.74 OHO SBJISETCS
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JIOKa3aTeIbCTBOM TIO Jiey. TakuM o0pa3oMm, aBOKAT-3alIMTHUK BIIpaBEe MPHUBIICKATh CICIHAIACTA IS
a4yl 3aKJIOYEHHUs, BIOpaBe MPEICTABUTh JaHHOE JOKa3aTelbCcTBa (3aKIIOYEHHE CIEeHMAUCTa
CJIEJIOBATEII0), a TAK)KE BIIPaBE 3asABUTh XOJATAaCTBO O MPUOOIIEHUU €ro K MarepuajiaM yroJIOBHOTO
JlelIa B KQUeCTBE JOKa3aTeIbCTBA.

['maBa 15 permameHTupyer TMNOPSAOK 3asBICHUS W paccMoTpeHusi xojartaicts. I[lo
MOCTYIHUBIIEMY XOAAaTalCTBY CJeI0BaTeNb 00s3aH €ro pacCMOTPETh HEMEJIEHHO (€CIIU HEBO3MOXKHO, TO
HE Mo37Hee 3 CYyTOK) U MPUHATH 10 HEMY OJHO M3 TPEX pEelIeHHii: 00 YAOBIECTBOPEHUU XOJlaTaiicTBa, 00
OTKa3€ B YJIOBJICTBOPEHUH XOJATANCTBA U O YACTUYHOM OTKa3€ B yJIOBJICTBOPEHHUH XOAaTaiCTBa.

Ucxons u3 cr. 38 YIIK PD, cnenoBareinpb SBISETCS «XO3MHOM», TO €CTh CaM OMPEEISAET X0
pacclieZJoBaHusl, TPUHUMACT PEUICHHS] CaMOCTOSTENIbHO, 3a HMCKIIIOUEHUEM CIydaeB, Korga TpeOyercs
COrjlacue PYKOBOJMTENIS CJIEJICTBEHHOI'O OpraHa WM pPelIeHHE CyJa, MO3TOMY OH BIIpaBe OTKa3aTh B
yAoBjieTBOpeHUn XxonaraiictBa. Bmecte ¢ Tem ct.159 VIIK P® ycranaBimuBaer ciydad, Korja B
XOJaTalCTBe aJBOKaTa-3all[UTHUKA HE MOXeT OBITh OoTkKa3zaHo. B coorBerctBum ¢ 4.2 cr.159 VIIK
M0JI03PEBAEMOMY WJIM OOBHHSEMOMY, €T0 3alIUTHHUKY, a TaKKe MOTEPIHEeBIIEMY, I'PaXJIaHCKOMY HCTILY,
IPaXXTAaHCKOMY OTBETUMKY WUJIM WX MPEJICTABUTENISM HE MOXKET OBbITh OTKa3aHO B JOIPOCE CBHUJETENEH,
MPOU3BOJICTBE CYACOHOM SKCIEepPTH3bl U APYTUX CIEACTBEHHBIX NEHCTBHM, eciu 00CTOSTEeNbCTBA, 00
YCTaHOBJICHUM KOTOPBIX OHU XOJATAUCTBYIOT, UMEIOT 3HAUEHHUE JJIs TAaHHOTO yroioBHoro jaena. Kpome
Toro, B 4.2.2. c¢r.159 VIIK roBopurcs, 4yTo JMLIaM, YKa3aHHBIM B YaCTU BTOPOM HACTOAILEH CTATbH, HE
MOJKET OBITh OTKa3aHO B MPHUOOMICHWH K MaTepualiaM yroJIOBHOTO Jiela JI0Ka3aTelIbCTB, B TOM UHUCIIE
3aKJIFOUYCHUN CIIEUATINCTOB, €CIM O00CTOSTEeNbCTBA, 00 YCTAHOBJICHHHM KOTOPBIX OHH XOJIaTaillCTBYIOT,
MMEIOT 3HaYEHUE JJI1 JAaHHOTO YrOJIOBHOI'O JIENa U MOATBEPKAAIOTCS ITUMU J10Ka3aTEIbCTBAMH.

Takum oOpa3om, B XojaTaiicTBe a/JBOKAaTa-3alllMTHUKA O MPHOOIICHUU K AENy 3aKII0YEeHHUS
CIEIMAIICTAa HE MOXET OBITh OTKa3aHO, MOCKOJIBKY OOCTOSITENhCTBA, 00 YCTAaHOBICHUU KOTOPBIX OH
XO/IaTaiCTBYIOT, HMMEIOT 3HAa4Y€HUE [UJI1 JAHHOTO YrOJOBHOTO Jejia W TMOATBEPKIAIOTCS ATUMHU
JoKa3aTenbcTBaMu. JIFOObIE MPOTHBOPEUMS, UMCIOIINECS B YTOJIOBHOM JIeJie, TOJKHBI OBITh YCTPAHCHEI.
Kpome Ttoro, Hamuuume MNpOTUBOPEUU MOXKET SIBISATHCS OCHOBAaHUEM [IJISi TMPOBEICHUS TMOBTOPHOM
skcneptussl (4.2 ¢1.207 YIIK PD).

Kpome Ttoro, Koucturyuuonusii Cyn P® B CBOMX MHOTOUYMCIEHHBIX OMNPEIETICHUIX
yCTaHaBIMBAET CIydyad BO3MOXKHOTO OTKa3a aJBOKATy-3alllUTHUKY B yIOBIETBOPEHHH XojaTaiicTBa. K
TakuM ciydasiM oTHocsTcsi 1. Korma mokaszatenbcTBO HE MMEET OTHOIIeHue K neny; 2. He cmocobno
MOATBEPKJATh HAIMYME WM OTCYTCTBHE COOBITHS TMPECTYIJICHUS, BUHOBHOCTh, HEBUHOBHOCTH JIUIIA,
WHBIE O0CTOSTENHCTBA, MOJIJICKAIINE YCTAHOBICHHUIO
3. He cooTBercTBYeT TpeOOBaHUAM 3aKOHA, SIBISIETCS HEMOMYCTUMBIM; 4. JInbOo sBIsSieTCS] M30BITOUHBIM
(T.e. 0OCTOSATENBCTBA YK€ YCTAHOBIEHBI APYTUMHU JOKA3aTEIbCTBAMU)

Takum oOpa3om, cremoBaTenb 0053aH YIOBJIETBOPUTH XOJATAalCTBO O MPHOOIIEHUH K
MaTepuanaM Jieja 3akKJIOUEHHUs CHEUHUauCTa, HO BIpPaBe OTKa3aTb B HA3HAYEHMHM MOBTOPHOMU
9KCIIEPTH3BI, €CIIU TaKWe TPOTUBOPEUHS MOTYT OBITh YCTPaHEHBI HHBIM CTIOCOOOM.

Memoouueckue nosacnenus

Jlns pelieHus NMPaKTUYECKOW CUTyallMM YPOBHS aHajau3a JEHCTBYIOLIErO0 3aKOHOIATEIIbCTBA
cieayer oOpaTUThCs K HOpPMaM YTOJIOBHO-TIPOLIECCYalbHOTO Koaekca P®d, BO3MOXHO HHBIM
@enepanbHbIM 3akoHaM P®, a Ttaxke pemeHusM Koncturynnonnoro Cyna P®. Ilpobrnema pemieHus
JAHHBIX 3a/1a4 COCTOUT B TOM, YTO YTOJIOBHO-IIPOLIECCYAIIbHBIN 3aKOH HE MOYKET PErJIaMEHTUPOBATh BCE
BO3MOJKHBIE TPAKTUYECKHE CUTYallHH, [I03TOMY HEKOTOPBIE OTBETHI HAa BOIIPOCHI MOKHO HAaUTH B HOPMax
nHbIX OenepanbHbix 3ak0HOB PO. Hepenko numerotr mecto ciaydan, koraa Hopmel YIIK PO npotuBopeuar
HOopMaM UHBIX DenepanbHbIX 3aK0HOB PO. B Takom ciiydae Heo6X0AUMO 00pamaThCsi K MOCTaHOBICHUIO
Konctutymmmonnoro Cyma P® ot 29.06.2004 N 13-I1 "I[lo meny o mpoBepke KOHCTUTYIMOHHOCTH
OTAENBHBIX TTONOKeHu# crareit 7, 15, 107, 234 u 450 YronoBHO-TIpoliecCyaIbHOTO KoAekca Poccuiickoit
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®denepau B CBSI3U C 3allPOCOM Ipymmbl AenyTaTtoB ['ocynapctBeHHON Jlymbl" 0 mpuopuTeTe T€X WU
UHBIX HOpPM. B HaHHOW INpaKTHUYECKOW CHUTyalMd YrOJIOBHO-IIPOLIECCYAJIbHBIM 3aKOHOM YCTaHOBJIEHO
JOCTAaTOYHO NPOTUBOPEUMBHIC NpaBMWiIa 00 YIOBIETBOPEHUHU CIIEOBATEIEM XOJAaTaliCTB B pa3HBIX
HOpMax, KOTopble nonpodosain paszpemints Koncruryunonusiii Cyn P®. [loatomy npu pemeHun 3agauu
HeoOxonumo mpoaHanu3upoBate HOpMbl  YIIK, wuHbIX @enepanbHbIX 3akoHOB P®d, pemenuii
Koncrutynnonnoro Cyna P® u oTBeTUTH Ha BOIIPOC O IPABOMEPHOCTH WJIM HETPABOMEPHOCTH AEUCTBUN
Y PELIECHU CIIEI0BATEIIS.

1. MIPOMEXYTOYHASA ATTECTALIUSA

I[Ipu MPOMEKYTOYHOM ATTECTALMH 110 JUCIUIUINHE UCIIOIb3YIOTCSL:
v TeopeTnueckuii BOIpocC
v/ NpaKTUYECKOE 3ajIaHue - 3a1a4a

IIpumep TeopeTHYECKOT0 BOMPOCA:
1. CymHOCTHh W COOTHOIIEHHE TOHSITHH «IO0J03peHHe» W «OOBHHEHHE» B YrOJOBHOM
CY/IONPOM3BO/ICTBE.

Omeem:

Besi pedTenbHOCTh OpraHoB YTOJIOBHOTO IIPECIICAOBAHMS, OCYILECTBIIAEMas B JOCYIeOHOM
IPOU3BOJCTBE, IO HW300JUYEHUIO JIMLA, COBEPIIMBILErO IPECTYIUIEHUS, HA3bIBAETCSI YTrOJOBHBIM
Ipecie0OBaHueM. YTOJIOBHOE MpeciieIOBaHIE COCTOUT U3 IBYX ATAIOB «IOJO3PEHUS» U «OOBUHEHU». B
UX OCHOBE JIG)KUT pa3Has CTENEHb JI0KAa3aHHOCTH (paKTa COBEpILEHUs JULOM npecTymieHus. Eciu
JIOKa3aHHOCTb CTOIIPOLICHTHAs!, TO UMEIOTCSI OCHOBaHUs JUIsl 00BUHEeHUs. Eciu sxe Takol yOeInTeIbHOCTH
HET, TO PeYb MOKET UATH TOJIBKO O N0J03peHUU. COOTBETCTBEHHO, YTOJIOBHO IIPECIEAYEMOE JTUII0 UMEET
Ha 3TUX JTamax pasHblii cTaTyc -oOBMHsAEMOro J1u60 mojo3peBaemoro. Eciau oOBHHEHHE JOCTaTOYHO
noapo6Ho yperynupoBano Hopmamu YIIK, To momo3peHue xe Takoi perjaMeHTallid HEe UMEET, XOTS
HOHATHS «II0JIO3PEHHE» U «IO0J03peBaeMblil» ucnonb3ytorces B Tekcre Koaekca mmpoko (ct1.16, 46, 49,
91-96, 119 VIIK u np.).

B coorBerctBun ¢ m22 cr.5 YIIK P® oOBMHEHME — 53TO YroJOBHO-NPOLECCYaJIbHAS
JIEATEIbHOCTh OPIraHOB YIOJIOBHOI'O IPECIENOBAHMS, COCTOSINAS B BBIABWKCHHM IIPOTHB JIMLA
YTBEPKIECHHUS O €ro IMPUYACTHOCTU K COBEPILICHUIO IPECTYIUICHUS, U JAJIbHEHIIEH MPOBEPKE, C LEIBIO
IpebsABICHUS OOBUHEHUS TMOO MPEKPALEHHUS YTOJIOBHOIO IIPECIIeI0BaHUSI.

Xots HopMaTuBHOM Aedununinu nogo3penusi B YIIK PD Her, ee MOKHO BBIBECTH 0 aHAIOTHU
¢ OOBUHEHHEM. YUHTBHIBasA, YTO B KaXJ0W U3 Ha3BaHHBIX Bbile HOpM YIIK P®, B koTOpBIX BeTpeuaroTcs
MOHATHUS IOJO3PEBAEMBIN» U «IIOJO3PEHUE», pedyb MAET O JULE, B OTHOUICHUU KOTOPOTO €Ile HET
JOCTaTOYHBIX JAHHBIX O TOM, YTO HMMEHHO 3TO JIMLIO COBEPIIWIO NPECTYIUIEHHUE, TO MOKHO
chopmynupoBath ciedytomee ompenenenue. [lomozpeHne — 3TO  yroJOBHO-NIpOLECCYyasIbHAs
JIEATEIbHOCTh OPraHOB IPEJBAPUTENBHOIO PACCIEIOBAHMS, COCTOSINAS B BBIIBWKCHHMM IPOTHUB JIMIA
YTBEPKIECHUS O €ro IMPUYACTHOCTU K COBEPILICHUIO IPECTYIUICHUs, U JaJIbHEHIIECH MPOBEPKE, C LENbIO
pebsABICHHUS OOBUHEHUS TMOO MPEKPALEHUS YTOJIOBHOIO IIPECIIeI0BaHuSI.

Takum o00pazoMm, TOHATHS «IIOJO3PEHHE» U «OOBHHEHHE» - O3TO COCTaBHBIE YacTH
MIPOIIECCYATbHON JICSITEIBHOCTH, OCYIIECTBISIEMON CTOPOHOM OOBHHEHHSI B IEISIX HM300JUYCHHS,
M0JI03PEBAEMOr0 OOBHHSAEMOTO B COBEPIUICHUH NpecTymiieHus. [Ipu 3ToM, eciiu y cieoBatesst UMEITCs
JUIIb OTHENIbHbIE (DaKTHUYECKHE J[aHHBIE yKa3bIBalOIIME Ha TO, YTO KaKOe-TMOO JHUII0 BO3MOXKHO
COBEPUIWJIO IPECTYIUIEHUE, TO JaHHBIM 3Tal JOJKEH Ha3bIBaThCs «1oJ03peHue». Korga cienoBarenem
coOpaHbl JOCTaTOYHbIE J0KA3aTeNbCTBA, MO3BOJISIONINE YTBEPKIATh, YTO HMEHHO 3TO JIUIO COBEPILINIO
KOHKPETHOE MPECTYIJIEHUE U BBIJIBUTA€T OOBUHEHHUE, TO JJAHHBIN Tall UMEHYETCsl «OOBUHEHHEM).

Memoouueckue noacuenus:



IIpn oTBeTe Ha TEOPETHUYECKMI BOIPOC HA 3HAHHE, MOHUMAHHME U aHAIM3 3aKOHOJATEJIbCTBA
HEOOXOJUMO M3YUYUTh M MNPOAHAIU3UPOBATH BCE HOPMBI  YroJOBHO-TIPOLIECCYAIbHOTO — 3aKOHA
OPUMEHHUTEIBHO K CPOpPMYIUPOBAaHHOMY BOIpocy. Hampumep, nmpu paccCMOTpEHHH TaKUX BOIIPOCOB Ha
COOTHOILEHUE MOHATHI, HEOOXOUMO, B MEPBYIO OYepelb, ONPEAeNnTh, CPOPMYIUPOBAHBI JIU JaHHbIE
nousatus B HopMax YIIK PO. B ciyuae xe, ecnmu B Hopmax YIIK P® orcyTcTBYIOT Kakue-m1u00 MOHSTHSA,
TO HEOOXOJIMMO M3YYHTh U MPOAHAIM3UPOBATh BCE HOPMBI, B KOTOPBIX BCTPEUAETCS JTAHHOE MOHSTHE,
00001UTh UX U TONMPOOOBaTh CPOPMYITUPOBATH €TO CAMHUM, UCXOJSl U3 CMBICTA M COACPKAHMS JTAHHBIX
HopM. Ecnu monsitre chopmynupoBaHO B HOpMax 3aKOHA, TO JOCTATOYHO €ro 3allOMHUTH U IOHSTb.
3areM clieyeT CpaBHUTH JAHHBIE MOHATHS, AHAIN3UPYS KAKIbIM M3 MPU3HAKOB, IPUCYILUX [BYM
CPaBHUBAEMBIM MTOHATUSM U ONPEAEINUTh UX COOTHOIIECHHE.

IIpumep 3axauun

1) B momuiuio obpatmiack rp. CTapokokeBa ¢ 3asBICHHEM O COBEPIICHHH B OTHOIICHUH HEE
pasboitHoro HamajneHus. CiemoBarens BO30yIWI YroJOBHOE JIEJO W IO TOPSIYUM cielaM ObLT
3aiepKaH TpakKaaHUH LIBaHOB, SBIISIFOIIUICSA aaBOKATOM. Kakue cred0cmeeHHble U UHbLE
npoyeccyanvhvle O0etcmeus O00JIdHCEeH OCYUeCmeums Ccledo8amenb HenocpeoCmeeHHo HNocie
docmasnenus Heanosa x ciredosamento? C Kako2o MomeHma OONYCKAemcs K yuacmuio 8 oeie
aosoxam-3auumnux? Cocmasbme anreopumm OeUcCmeull, yKajcume Ccpoku (mozym Ovlmb
sapuanmol).

Pewenue:
B cootBeTctBHu ¢ 4.1. ¢1.91 VIIK He mo3aHee 3 yacoB ¢ MOMEHTA JOCTABIEHHUS K CIIEAOBATENIO,
OH JIOJDKEH COCTaBUTh IIPOTOKOJI 3aepxkaHusl. B mpoTokone ykasplBaroTCs JaTa U BpeMsl COCTABJICHUS
MPOTOKOJA, JaTa, BPEMs, MECTO, OCHOBaHUS M MOTHUBBI 33J€pKaHUs MOJ03PEBAEMOr0, PE3yJIbTAaThl €r0
JUYHOTO OOBICKA M JIPyrHe OOCTOSATENbCTBA €ro 3aaep)kaHus. [IpoTokon 3amep:kaHusi MOJMUCHIBACTCS
JUIOM, €r0 COCTaBUBIIMM, M mnono3peBaeMbiM. Ha ocHoBanum 4.3 cr.91 VIIK o mpoussBeneHHOM
3aJepKaHUM OpraH [JO3HaHUs, [O3HaBaTelb WIM CcliefoBaTeab 00sd3aH COOOLIMTH MPOKYpPOpY B
IIMCbMEHHOM BHJI€ B TeueHHE 12 yacoB ¢ MOMEHTa 3aJep;kaHus nojgospesaemoro. Ha ocHoBanum u.l
c1.96 VIIK P® cnenoBarenb, a03HaBaTedb JODKEH YBEIOMHUTbh He Mo3aHee 12 yacoB OJIU3KHUX
POJICTBEHHUKOB, a Take Ha ocHOBaHMHU 4. 3 cT.96 VYIIK He mo3nHee 12 yacoB - aJBOKATCKYyIO MajaTy
cyonekTa Poccuiickoit @enepanuu, 4IeHOM KOTOpOH OH siBhsieTcs. Takke, B COOTBETCTBUU C Mm.3 4.3
ct.49 VIIK P® angBokar-3allMTHUK YYacTByeT C MOMEHTa (DaKTHYECKOro 3ajepkaHus JMIa,
II0JI03PEBAEMOI0 B COBEPILEHUH NIPECTYIUIEHU B Nopsiike, yctaHoBieHHOM YIIK P®. IIpu atom B 4.1.1
ct.92 VIIK P® oTtmeuaercs, 4yTo, €CiM 3alIUTHUK y4aCTBYET B MPOU3BOJICTBE IO YTOJOBHOMY €Ny C
MOMEHTa (PaKTUYECKOTO 3a/ep)KaHHs I[10/103pEBAEMOro, €ro ydacTHe€ B COCTaBJICHHHM IPOTOKOJIA
3a/iepKaHus 00513aTeIBHO.
Takum oOpa3oM aJBOKAaT-3aIIUTHUK JOMYCKAeTCs K YYacTHI0 C MOMEHTa (PaKTH4YECKOIro
3a/iepiKaHusl.
Ha ocHoBanuu uyactu Bropoii crateu 46, crareit 189 u 190 VIIK oH nomkeH ObITh TONPOIIEH HE
no3anee 24 yacoB. [lockonabky B cooTBeTcTBUM € M.11 4.4 cpok 3ajep:kaHusi cocTaBisieT He Oomblie 48
4acoB, TO HE Mo3Hee 48 yacoB clieoBaTesb JOHKEH U30paTh Mepy NMPEceUyeHUs B BUAE 3aKII0UEHUS 1101
ctpaxy. B cmydae wu3bpanus Mepsl TpecedeHus, KoTopas H30Mpaercs 1Mo CyAeOHOMY pelieHHIo,
cienoBaTesNb JOJKEH npeactaBuTh CTapokokeBa B Cy/l 3a 8 4acoB /10 HCTEUEHHS CPOKa 3aJepKaHUsl.
Jlanee Moryt nBa BapuaHTa B 3aBUCUMOCTH OT TOro, HM30upaercs M Mepa IMpecedyeHus B
OTHOILIEHHH OOBHUHSAEMOI'0 M B OTHOILIEHHH M10JI03PEBAEMOTO.
1. Ecniu cnenoBarens MpUHAT pelieHue o0 u30paHMKM Mepbl TNpEeceyeHHs B OTHOILICHUH
OOBUHSIEMOT0, TO OH JIOJDKEH 10 M30paHus Mepbl MpeceueHHs (B TOM YUCIIE 10 MPeICTaBICHUS
MaTepHajoB B CyJ) MpPHUBIEYb JHUIO B KauecTBE OOBHHIEMOro, IMpPeIbsBUTH OOBHHEHHE U



JIOTIPOCUTh B KadecTBe oOBHHsieMoro B mopsnake riaBbl 23 YIIK P®, 3atem uzbpate mepy
npecedeHust

2. Ecnu cnemoBaTenb B CHIY psfa OOCTOSTENBCTB HE MOXKET chopMynupoBaTh OOBHHEHHE, TO OH
n30UpaeT Mepy NMpeceyeHus: B OTHOIICHUH 0I03PEBAEMOT0, MTOCIIe Yero Ha ocHoBaHuM 4.1 c¢T.100
VIIK P® nomkeH mpenbsBUTH MOJI03peBaeMOMy oOBHHEHHE He mo3faHee 10 cyTok ¢ MOMeEHTa
NPUMEHEHHS MEpBI MIPECEUEHUs], a CIIM MOA03PEBACMBbI OBUT 3aJepXkKaH, a 3aTeM 3aKJII0UeH 01
CTPaXKy - B TOT JK€ CPOK C MOMEHTA 3aICPKAHMUS.

Memoouueckue nosacnenus

[Ipu pemeHny MpakTUYECKOW 3aadvl He0OXOIUMO JaTh OTBET HA BCEe C(HOPMYIHPOBAHHBIC B
HEll BOMPOCHI, 00OCHOBAaB M MOTHBHPOBAB OTBETHI CCHUIKAMH HA COOTBETCTBYIOIINE HOPMBI yYTOJIOBHO-
npoleccyaibHOro 3akoHa. Heo0xoqumMo npUMeHUTh 00IMe HOPMBI YTOJIOBHO-TIPOIIECCYATbHOTO 3aKOHA,
perjJaMeHTUpYIOIIMe OOIIMe TMOJOKEHHUS] KaKJOTO0 W3 YYaCTHHUKOB YIOJIOBHOIO CYJIOMPOM3BOACTBA
(oO1mIre MoHATHS, OJOKEHUSI O TPUMEHEHUU Mep MPUHYKJIEHUS U JIp.), JaTh CCHUIKM Ha HOPMBI 3aKOHA,
KOTOpPbIE PErIaMEHTUPYIOT OTAEJIbHbIE MPOLEAYpPHbIE BOIPOCHI IPABOMOYMN CJEIOBATENS B XOJ€
paccie0BaHus YrOJ0BHOIO JIejIa IPUMEHUTENIBHO K 3a/1a4e.

IIpumep 3a1a4n yPpOBHSI AaHAJIM3A 3aKOHOAATEIbCTBA
2) CnemoBarenb Bei3Bai T. mis nipenbsiBicHus o0BuHeHus. [Tockonbky y T. He ObUTO 3alUTHUKA 110

COTJIAlIEHUIO, CIEA0BATElb MPUTIIACHIT IEKYPHOTO aJBoKaTa. B Ha3HaueHHoe Bpems T. sBUIICS CO

CBOHMM OpaToM, UMEIOIIUM IOpUINYEecKoe 00pa3oBaHue, U 3asSBUJI, YUTO OTKA3bIBACTCS OT aJIBOKATa-

3alIUTHUKA [0 HA3HAYEHHUIO W TPOCUT JOMYCTHTh B KayecTBEe 3alllUTHUKA OpaTa-lopHUCcTa.

CrnenoBarenb yIOBIETBOPHI XOJaTaicTBO T. W mpenbsBWI eMy OOBHHEHHE B HPUCYTCTBUH

3alMTHUKA OpaTa-lopucTa.

[Ipoananmuzupyiite Hopmbl YIIK P® u ouenure neiictBust cnenoparensa? Mcnonb3ys pa3bsiCHEHUs
[locranoBnenust [lnenyma BC P® Ne 29 ot 30.06.2015 r. «O mnpakTHKe NPUMEHEHHS CyJlaMu
3aKOHOJATENbCTBA, 00ECIIEUNBAIOIIET0 IPABO HA 3aIIMUTY B YIOJOBHOM CY/IOIPOU3BOICTBE, ONPECIINTE,
10 KaKUM KPUTEPHUSIM MOXKET OBbITh TOMYIIEHO B KaYECTBE 3aIIUTHUKA NHOE JIUIO HapsILy C aJBOKATOM?

Pewenue:

JleiicTBusA creqoBaTellss HEIPAaBOMEPHBI.

B cootBercTBuM € 4.4 c1.46 1 1.3 4.3 c1.49 YIIK P® nogo3peBaembiii IMEET MPABO MOTH30BATHCS
MOMOIIIBIO 3aIIUTHUKA C MOMEHTA BBIHECEHUS TIOCTAHOBJICHHUS O PUBJICYCHUH B Ka4eCTBE OOBUHSIEMOTO.
Ha ocHoBanmm 4.l c¢T.49 3amMTHUK - JUIO, OCYLIECTBISIIONIEE B YCTAaHOBJIEHHOM YTOJIOBHO-
IpolecCyaabHbBIM 3aKOHOM TOPSJIKE 3alIUTy MpaB M HMHTEPECOB I0/03PEBAEMBIX M OOBUHSIEMBIX, U
OKa3bpIBaIOUICe MM IOPUIMYECKYIO IIOMOILIb IPU INPOM3BOACTBE IO YrOJOBHOMY Jeiy. B kauecTe
3aIUTHUKOB JOMYCKAIOTCS K Y4aCTHUIO B JI€JI€ aIBOKATHI, a [10 ONPEAEICHUIO WIN ITIOCTAHOBIEHHIO CyZa B
Ka4yecTBE 3alllUTHUKA MOTYT OBITh JOMYIIEHBl HapsAy C aJBOKATOM OJUH W3 ONU3KUX POJCTBEHHUKOB
OOBHHSEMOI0 MJIM MHOE JIMIIO, O JIOITyCKEe KOTOPOro xojaTaiicTByeT oOBuHseMbIi. [Ipu npousBoacTee y
MHUPOBOH CyZIbH YKa3aHHOE JIMLIO JO0IyCKAeTCS U BMECTO aJBOKaTa.

B cootBerctBun ¢ 4.l cr.2 ®enepanbHo 3akoHa P® «OO6 aaBOKATCKOM MAEATENbHOCTH H
aZIBOKaType» aJBOKAaTOM SBJISIETCA JIMLO, TOJY4YMBIIEE B YCTAaHOBJIEHHOM 3aKOHOM IIOPSAKE CTaTyC
aZBoKaTa M IpaBO OCYLIECTBIATH aJBOKATCKYI AearenbHocTh. Yactbl ¢1.9 @3 ycraHaBauBaeT, 4To
craTtyc anBokara B Poccuiickoit ®enepanuu BIIpaBe NPHOOPECTH JHUI0, KOTOPOE HMMEET BBICIIEE
opyanueckoe  oOpa3oBaHHMe, TMOJYYEHHOE 10 HMEIoLeH TOCyJapCTBEHHYIO  aKKpPEAUTalUIO
o0pa3oBarenbHON TporpamMme, JU0O YUEHYIO CTETNeHb MO FOPUINYECKOW CHENUaTbHOCTH. YKa3aHHOE
JIMIO TAKXE JOJDKHO UMETh CTaX paldOoThl MO IOPUIMYECKON CIIEHUaTbHOCTH HE MEHee JBYX JIET JIMOo
IIPOUTH CTAXXUPOBKY B aJIBOKATCKOM 00pa30BaHHM B CPOKH, YCTAHOBIJIEHHbIE HacToAuM denepanbHbIM
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3akOoHOM. PerieHue o NpPHUCBOEHWMHU CTaTyca aJBoKaTa NPUHHMAaET KBalUM(UKAIMOHHAS KOMHUCCHS
aJIBOKaTCKoi manarbl cyOwekra Poccuiickort denmepanuu mocie cIadyd JUIOM, MPETEHAYIONIMM Ha
npuoOpeTeHue craryca aBoKara, KBIM(UKALMOHHOTO SK3aMeHa 4.3 ¢1.9 @3).

[TockonbKy pedb UAET O AOCYNeOHOM MPOU3BOJICTBE, TO B KAUECTBE 3AIIMTHUKA 0I03PEBACMOTO
MOTYT OBITh JIONYILIEHBI TOJIBKO aBOKATHI, HA YTO HEOJHOKpATHO yka3biBald Koncrurynuonusiii Cyn PO,
a Takke ykazaHo B 1.10 mocranosnenus Ilnenyma BC PO Ne 29 ot 30.06.2015 r. «O mnpaktuke
NPUMEHEHUS CyJaMHU 3aKOHOJATENbCTBA, OOECIEUYMBAIOIIECIO MPABO HA 3alIUTy B YrOJOBHOM
cynomnpoun3BoAcTBe». llodToMy OpaT-IOpUCT HE MOXKET OBITh JOMYIICH K Yy4YacTHIO B JOCYIeOHOM
MIPOU3BOICTBE (B TOM UMCIIE IPU MPEIbIABICHUA OOBUHEHUS ), IOCKOJBKY HE SIBJIAETCS aIBOKATOM. Takum
o0pa3om, cliefioBaTesb JOHKCH ObUT OTKa3aTh B YIOBIECTBOPEHUH XOJIaTaiiCTBa O JOMyCKe OpaTa-topucTa
B KaueCTBE 3alUTHUKA.

[Ipu »TOM, OOBHHSIEMBIH BIpaBe OCYILIECTBIATh 3alUTy CAMOCTOSITEIbHO, OTKa3aTbCsl OT
3allUTHUKA, HO TakKoW OTKa3 B cooTBeTcTBUM co cT.50 VIIK P® He ob6s3areneH mid clienoBaTels B
CIIydasix, IpsIMO YCTaHOBIIEHHBIX 3akoHOM. [losTOMy, crieqoBarens BlpaBe OTKa3aTh OOBHHSEMOMY U B
OTCTPaHEHMH Ha3HAYEHHOT'O a/IBOKaTa-3allUTHUKA.

Opnako OOBUHSIEMBIM BIpaBe BHOBb 3asBUTh XOJATAaCTBO O JOIMYCKE B KAa4eCTBE 3aIMTHUKA
OpaTta-topucta B CyJeOHOM 3acelaHWd, HO Hapsy C Ha3HAUCHHBIM aJBOKATOM U MPHU YCIOBUH, O
KOTOPbIX TOBOPUTCSI B Ha3BaHHOM Bbllle MocraHoBiaeHun Ilnenyma BepxoBnoro Cyma P®. B
cootBercTBUM ¢ 1.11 mnoctanoBnenuss IlmeHyma npu paspelieHUH XoJaTaicTBa OOBHUHSEMOTO,
3asBJICHHOTO B COOTBETCTBUU C 4acThio 2 crtatbu 49 VYIIK P® o nomycke onHOro u3 OJIM3KUX
POJICTBEHHUKOB WUJIM MHOTO JIMIIA B KAYECTBE 3alUTHUKA, CYJly CJIEYET HE TOJIbKO IIPOBEPITh OTCYTCTBUE
00CTOSITENBCTB, YKa3aHHBIX B cTaThe 72 YIIK PO, HO 1 yuuThIBaTH XapakTep, 0COOCHHOCTH OOBUHEHMUS, a
TaK)X€ COTJlache M BO3MOXKHOCTh JAHHOTO JIMIIA OCYIIECTBIATH B YCTAHOBJICHHOM 3aKOHOM IMOPSIKE
3aIIUTY TIPaB ¥ HHTEPECOB OOBHHSIEMOTO ¥ OKA3bIBATh EMY FOPHUIUICCKYIO IIOMOIIb ITPH ITPOU3BOJICTBE TI0
Jeny ¥ TakoW OTKa3 CyJa B YJIOBJIETBOPEHHHM XOJAaTailiCTBa JIOJDKEH OBITh MOTHBHUPOBAHHBIM. Takum
00pa3oM, HMCXOAs W3 JAHHOTO TIOJIOKEHHS, CyAy HEOOXOJIMMO YCTaHOBUTH, HET JIM OOCTOSTEILCTB,
CITYXalluX OCHOBAaHWEM IS OTBOJA 3AIUTHHUKA, a Tak)Ke OOJagaceT U OH IOPUIUYECKUM 3HAHMS IS
OKa3aHWs TIOMOIIM OOBHMHAEMOMY WJIM WHBIMH 3HAHMSIMH B HHBIX OO0JACTIX JIESITEIbHOCTH
(PKOHOMHMYECKOM, TPEANPUHUMATEIILCKOM W HWHOM), KOTOpble HEOOXOAMMBI JUIsl 3aIIUThl WHTEPECOB
0OBHUHSEMOTO T10 MPEIBIBICHHOMY €My OOBHHEHUIO.

Memoouueckue nosacnenusn

Jlns pelieHus NMpakTUYECKOW CHUTyallud YPOBHSI aHaiu3a ACHCTBYIOUIETO0 3aKOHOJATEIbCTBA
cienyer oOpaTUTbcs K HoOpMaMm  YTOJOBHO-TIpOIlecCyaldbHOro Kojekca P®, BO3MOXHO HWHBIM
@®enepanbHbIM 3akoHaM P®, a Takke pelIeHHsM BBICIIMX CyIeOHBIX opraHoB. [IpoOnema perieHus
JAHHBIX 33/1a4 COCTOUT B TOM, YTO YTOJIOBHO-TIPOIIECCYANIbHBIN 3aKOH HE MOKET PErJIaMeHTHPOBATH BCE
BO3MOJXKHBIE MTPAKTUYECKHE CUTYAIUH, TO3ATOMY WX HEOOXOJIMMO pellaTh IMyTeM aHaliu3a JeHCTBYIOIIEro
3aKOHOJATENHCTBA. B JaHHOMN 3a/1ade yroJ0BHO-TPOIECCYaTbHBIM 3aKOHOM YCTAaHOBIIEHO TpeOOBaHUE K
3allUTHUKY, B Ka4eCTBE KOTOPOTO B JOCYIESOHOM MPOM3BOJICTBE BIPaBE BBICTYMATh UCKIIOYUTEIHHO
anBokart. [Ipu 3TOM 3aKOH JOMyCKaeT B CyAeOHBIX CTaAUAX JOMYCK B KaueCTBE 3alIMTHUKOB MHBIX JIHII,
OJIHAKO TaKOW JIOMYCK HE MOXET OBITh MPOU3BOJILHBIM, TTOCKOJIBKY UCXO/Sl U3 Ha3HAUCHUS 3alUTHUKA B
YTOJIOBHOM CYJIOMIPOU3BOJICTBE — OH JIOJKEH OBITh TOTOB M CIIOCOOCH OKa3aTh KaK IOPUINYECKYI0, TaK U
WHYIO TIOMOIIb B 3aIllUTe OOBHHSIEMOTO OT YTOJIOBHOTO MpeciieoBaHUs. JlaHHBIE W HEKOTOPBIE IPYTHe
Bornpockl [lmenym BepxoBHoro Cyma P® oTaenbHO pa3bsCHUI B CBOeM NOCTaHOBIEHHMH Ne 29 ot
30.06.2015 r. «O mpakTUKe TPUMEHEHHUS CyIaMH 3aKOHOJATENbCTBAa, OOECIEYMBAIONIIETO IMPAaBO Ha
3al[UTYy B YTOJIOBHOM CYJIOITPOU3BOJICTBE.

YACTD 3. (ne nybnuxyemcs)
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